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BILL AS INTRODUCED 
2007 

S.115 

2 Introduced by Committee on Finance 

3 Date: F2-J ~ ~~ /;-.LJcJ 7 

S.11 5 
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4 Subject: Health; insurance; prescription dmgs; pharmaceuticals; pharmacy 

5 benefit managers; drug education; preferred drug list; pricing; 

6 confidentiality; pharmacy benefits; prompt pay 

7 Statement of purpose: This bill proposes to increase transparency in 

8 prescription drug information and pricing by limiting fraudulent adverlising of 

9 prescription drugs to consumers and health care professionals, req4iring notice 

10 to clients by pharmacy benefit managers that certain types of contracts are 

11 avai lable, strengthening the Medjcaid preferred drug list, establishing an 

12 evidence-based education program, providing additional pricing information to 

13 lhe Medicaid program from dmg manufacturers, requiring disclosure of 

14 education programs funded by drug manufacturers, and providing enforcement 

15 for prescription drug provisions under the Consumer Fraud Act. 

16 AN ACT RELATING TO INCREASlNGTRANSPARENCY OF 
17 PRESCRIPTION DRUG PRICING AND lNFORMATION 

18 It is hereby enacted by the General Assembly of the State of Vermont: 
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BILL AS INTRODUCED 
2007 

Sec. I. 33 V.S.A. § 1998 is amended to read: 

§ 1998. PHARMACY BEST PRACTICES AND COST ~ ONTROL 

PROGRAM ESTABLISHED 

S.1 15 
Page 2 

(a) The director of the office of Vermont health access shall establish and 

maintain a pharmacy best practices and cost eontrol program designed to 

reduce the cost of providing prescription drngs, while maintaining high quality 

in prescription drug therapies. The pr6gram shall include: 

(1) A Use of an evidence-based preferred list of covered prescription 

drugs that identifies preferred choices within therapeutic classes for particular 

diseases and conditions, including generic alternatives and over-the-counter 

drugs. 

(A.) The dirncter and the eommissioneF of eaRJ.E::ing, insi:uanee, 

securities, &Bd health /are administration shall implement the preferred drug 

list as a uniform, st~ ev,•iee preferred arug list by encouraging all health benefit 

plans in this state/a participate in the pregmm. 

• of human resources shall use tJ:le preferred 

en- the state of Venn.oat tlfld the 

authonzed rnpreseatati1,'es of the employees of tae state of Vermont. The 

VT LEG215572.v l. 
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Sec. J. LEGISLA TIVE FINDINGS 

The general assembly makes the (allowing fi11di11gs: 

(}) The state of Vermont ha., an interest in maximi;.ing the 111e/l-hei11g o[ 
its residents and in colllaining health care r·osts. 

(2 ) There is a strong link between pharmaceutical marketing actfrities, 
health care spendinr:, and the health of Vermonters. 

(3 ) The goals o f marketing programs are often in con/7ict with the goals 
o f the state. Marketing programs are designed to increase sales, income, and 
profit. Frequent/v, pm gres\' tmvard these goals comes at the expense o f' 
co.1·t-contai11ment ar tivitie.1· and fJOs.1ihlv the health o[individual fJatients. 

(4 ) The marketfJlace for ideas 011 medicine .m(ety and e ffectiveness is 
[requentlv one-sided in that hrand-,wme com pcmies invest in exnensive 
JJham,aceutical marketing campaigns to doctors. The one-sided nature of the 
marketing leads to doctors prescribing drurts hosed on inco11mlete and biased 
in formation, partirnlarlv {or pre.l'criher., that lack the time to per[orm 
substantive research assessing whether the messages thev are receil'ing from 
pharmaceutical representatives are [tt!I and accurate. 

(5 ) The federal Food and Drug Administration (FDA ) requires 
marketing and advertisin g to be fa ir and balanced; howe\'er, the FDA has 
limited legal ahilitv to enforce this requirement. 

(6) P11hlic health i., ill served bv the massii•e imbalance in information 
presented to doctors and other prescriber.,·. 

(7 ) Newer drugs on the market do not necessaril y provide additional 
bene fits rJ\ler older dru gs. hut do add costs and as vet unknown side-e ffects. 
One example of this is the drug Vioxx. which was removed from the market due 
10 potentially lethal s ide-effects that were not adequately disclosed initia lly. 

(8) Benreell 1975 and 2000. 5() percel1f o{all drug 11·ithdrawals from the 
market and "black box warnings" were within the first two rears o( the release 
o( the drug. One-fifth of all drugs art• subiect to "black hox warnings·· or 
ivithdrawal from the market hecause of the serious public health rn11cerns. 
Marketing which results in prescrihers using the newest drugs will also result 
in prescribing drugs that are more likelv to be subiect to the~e 1varni11gs and 
withdrawal. 

VT LEG 22 1402.v l 
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(9) In 2005, Vermonters soellf w1 esrimared $524 million 0 11 prescription 
and 01·er-the-counter dmgs arzd nolldurab/e medical supplies. in 2000, 
spending was about $280 111illio11. The a11n11al increase in spending during thi.v 
period was 13.3 percent. which was the highest increase i11 m,v health care 
cate gory. 

(10) Vermont has been a leader in presrriprion dru g cost-contai11111ent 
and in prm•icling transparencv, to the extent allo wable, in drug prices. The 
stare has enacted the plwrnwcv best practices and cost control program, 
ma11datorv genaic .rnhstitution, and mail order purchasing in Medicaid, 
VPharm. and Vermont Rx and enrmiraged the department o{ h11111a11 resource,1· 
to have a preferred drug list in the state emplovees health benefit plans i11 

e{(orts to co11trol costs, w/Jile maintaining hes/ practices in drug prescribing, 
in our p11blic/ y-fi11anced prescription dmg programs. The Vermont Mechcaid 
program has been a member o( multi-state purc/wsing pools (or ~evcral ,·ears 
and aggressivclv seeks sunplemental rebates to lower drug t 'O,\' t s in Medic-aid 
program. 

(I J ) !11 addition, Vermont has .w ught to comm/ dru g (Jrices in pn mte 
and employer-sponsored insurance by t1ncot1raging 1·olt111tar\' m,rticipation in 
Medicaid 's preferred drug list. requiring mandaw rv generic suhsti111tion [or 
all prescription\ in Vermont, providing consumers with pricing in[ormatio11 
about the drugs the )' are prescribed. and assisting co11.1·11111er,1· by providing 
i11{or111atirm about purchasing drugs intemationally through a sa fe, regulared 
program run through the state o{fllinoi,\', 

(1 2 ) Vermont has also sought trun.\parenq by requiring marketers o[ 
1,resC'riptiufl drugs to disclose i11/'ormation abolll the amount 0{ 111011e1• spenl on 
marketing acti11ities in Vermont and also to require the disclosure of pricing 
information to doctors during marketing 11isits. 

(13 ) Plzvsicians are unahle to rake the time to research the quickly 
changing plzarmaceulira/ market and determine which drugs are the besL 
treatments for particular conditions. Because of this, phvsicians [req11ewly 
relv 0 11 i11formatio11 prol'ided b v pharmaceutical representatil ·es. 

(/ 4 ) Nearly one-third oft'1e five-fold increase in U.S. mending rm drugs 
o ver the last decade Nm be attributed to marketing induced shills in doctors' 
prescribing from existing, effective, and lo\ller cost (o ften generic ) therapies to 
ne l1' and more expensive treaLme111,\·, which often ha ve little or 110 increased 
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therapeutic value. According to rhe .\lime .\'tudr, the use o f' more expensil'e 
drngs rontributed to 36 percent of rhe ri.,·e in retail prescri(1fio11 spending in 
2000 and 24 percent in 200/. 

(/ 5 ) Acrnrding to testi111011v bv Dr. A 1·orn, M.D., ar Briglwm and 
Women 's Hospital, detailing af[ects the cost of medications. bemuse it is 
genera/Lv "confined to high-margin, high-profil druqs, fo r which the 
11w11u[aclllrer has a subsrantial incentil•e to increase sales. . . . Thus, tlw work 
o( plwmwce11tical sales reoresentatives drfres drug use toward the most 
c'X/U!llsi11e products . .. , and co111rih11tes to the .,·train on hea/rh rnre budgets 
f or indil'iduals as well as health care programs. " 

(16) According to the June / 5, 2006 Marketing Disclosures: Report o( 
Vermonr Altomer General William H. Sorrell, as part o( their marketing 
e[forts, plumnaceutical companies made direcr pavments of almost $2.2 
million lo presrrihers in Vermonr, including consu!tin f! fees and tra1•e/ 
expense.,· in 2005. Estimates of toral costs of marketing to prescriher.s in 
Vermont are $JO million or more. excluding {ree samples and direct-to­
co11s11111er advertisinr;. 

(/ 7) In 2004. the phamwce11rica/ i11d11strv ,\·penr $27 hi/lion marketing 
plwmwceutica/s ill the United Swtes, and spe11t more than a11v other sector in 
the United Stotes on its sales force and media ad1 •ertisi11g. Over 85 perrent o[ 
these marketing expendirures are directed at the small percenta r:e of the 
population that practice medicille. Plzanuaceutica/ 111a1111facturers spend twice 
as 11111ch on 11wrketing as 0 11 research and de ,·elopment. 

(IR) Coincident with the rise o( phvsil'ian identitr data 111i11i11 q, the 
pharmaceutical industry increased it , spending 0 11 dire<"I marketing lo doctors 
h v 0 11er 275 v ercent and doubled its sales [orce 10 0 1•er 90,000 drug 
representatives. It is estimated that there i., a plwr111are11tica/ sales 
represe11totil1e for el'er y /;t•e o fllce-hased ph ysicians. 

(1 9 ) A signifiNmt vortion u{ prescriber time is spent meeting with 
plw rmace11ticol repre.,·entath,es. According to a survey recently published in 
the New England Jo11m al o[ Medicine, fr1mil1• practitioners reported the 
highest [req11enn • o[ meetings with representatives - an average of 16 times 
per month. To the extent that this meeting time comes at the expense fJ( time 
,\{Jent wilh patients, quality o[ care will be nec:atil'l!l}' a(/ecred. 

VT LEG 221402.v l 
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(20) Some doctor.\ in Vermont are experienl'ing an undesirl'cl increase 
in th£' aggreuiveness of' pharmaceutical sales representatives and a f<: 11· have 
ref}orted that thev felt coerced and harassed. The Vermont Me</;cal Socic>ly, 
w, ori:a11iwtioT1 representing 1wo-thirds o( Vermont do<'tors, 1mt.mimo11sly 
fJassed a reso/11tio11 stating "the use o( phvsida11 prescription information hv 
sale., representatives is an intrusion into the ,vay phvsicians practice 
medicine." 

(21) Several studies suggest that drng samples clearly allect prescribing 
heha11ior in favor of the samvle. The presence of drug samples mav inlluenre 
phvsicians lo dispense or prescribe drugs that differ from their preferred druc: 
source according to a studv by Chew et al. in the Journal of General Internal 
Medicine in 2000. 

(22) Prescriber-identifiable pres·cription data show de1ails o( 
fJhy.\'icians • drug use ,,attem s, both in terms of their gross number o( 
prescriptions and their incli11atio11., w prescribe particular drugs. 

(23 J Prescriber ide111itv data 111i11i11g allows pharmaceulical companies 
to track the presrribing /whits o{nearlv every physician in \lermn/1! and fink 
those habits to specific plzy.,·iciam and their identities. 

(24) Monitoring of prescr;/,ing practices also a//011•.1· the .,ale.r 
represellfa fil•es to assess the impacr o( various gi[ls a11d me.,·.,·ages 011 a 
particular phrsicia11 to help them seler·t 1/ie most effective .'.el of re1t·<Jrds. 

(25) Prescriher-identi[ied data increase the ef[ecr o(detailing program'!. 
Tiu! \' support the tailoring of" pn•scmtations to indii·iduaf prescriber styles, 
preferences, and a!litudes. 

(26) Presrriber ide11ti(ic:d databases of prescribing habits encourage 
plwrmaceutical companies to increase the quid pro quo nawre o( relation.,· 
hetwee11 pltamwceutical sales represe11tatil1es and prescrihc:r.1·. 
Phar111ace11tir·al companie,r; ll.le prescriber identitv data-mining to target 
i11rreased atlelllion and manipulative practice.r toward those doctors t/Jat the\' 
find would lead to increased prescriptions and pro/itabilit\', i11cludi11g high 
prescribers, brand loyal prescriber.,·, doctors that show themselves willing to 
prescribe new medicines, and doctors lt'!zo are shown to be e:meciallv 
susceptible ro sales messages. 

(27) Added and unwanted pressure occurs when doctors are inftmned 
bv sales representatives that thev are being monitored - through rnessages of 
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appreciation for writing prescrimimzs, or messages u( disamwinlmelll that thev 
are not JJrescrihing what was implicitly promised. 

(28) As with the use o[ consumer telephone nw11hers {or marketing, the 
trading of' prescriber identities linked to prescrim ion data can result in 
harassing sales helwviors by pharmaceutical sales representatives toward 
doctors. 

(29) Health care professionals in Vermont who write prescriptions [or 
their patient., have a reasonable expectation that the information in that 
prescription, including their own identity and that o( the patient, will nor he 
used for purposes other than the filling and proce.ui11g o[ the payment for that 
prescription. Prescriber.,· and patients do not cmzsenl to the trade o f that 
in[or111atio11 to third parties, and 110 .l'1tch trade should take place without their 
consent. 

(30) The phvsician data re.l'triclion program offered hv the American 
Medical Association (AMA ) is not an adeauare remedy {or \lermolll doctors, 
because nwnv phvsicimzs do not know about the program and other health 
care pro(essionals who prescribe medications mar not avail themsefres of the 
AMA program. !11 addition. approx imatelv 23 percent of Vcmumr phrsicians 
belong to the AMA, which is one of the lowest rates in the nation. Final Iv, 
data-mining companies could use other identi[iers, including state licensin g 
1wmhers1 to track prescribing JHlltem s. 

(31 ) This act is necessary to protect presrriher privacy bv limiting 
marketing ro orescrihers who rhoose to receive that tvpe of in[ormation, to 
save money for the state, con.wmers, and businesses b y promoting the use of' 
/es,\ e.xpellsil•e drugs, and to protect pu.hlir health hv reqtliring e l'idence-hased 
disclosure.I' and promoting drugs with longer safet y records. 

Sec. la. 33 V.S.A. § 1998 is amended to read: 

.l:i / 99X. PHARMA CY BEST PRA CTICES AND COST CONTROL PROGRAM 
ESTABLISHED 

(a) The director of the office of Vermont health access shall esrabfhih and 
maintain a phar111acy hest practices and cost conrrol program desig,ied to 
reduce the cost of providing prescription drugs. 1vhi/e maintaining hiF,h quality 
i11 p rescription dntf,? therapies. The program shall include: 
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(I) A Use of an evidence-based preferred list of covered pre,\'cription 
drugs that identifies preferred choices within therapewic classes for partirnlar 
diseases and conditions, including generic a/tematives and over-the-coanter 
drugs. 

(A) The tli,.-et•l,'H w,e ti~e t 1mw11i.,·.\·imter 0.1· htmkint,:, i~1.'itff6'nec, 
.wcttritie.1·, tmri het1lth et1re t:1tl-mi.-iislrt:tien .1·ha.it im-pfomem ,<he preferreel drug 
!is( ttJ « 1m~fenn. Nfflfcwitf-e fJreferred drug li6"l by enc0urngiHg ttll lw«lth 
ht.1,•1efit 19klns in thi!, .Y,'e!e !(-J pm·tit·~wNc: io !he progrmn. 

(B) The• cmnmissio,1a t:J:l humt<m re80tu-ee,,; .rrhell use the fJ,·tfen-et! 
b1rng /i,w in the !,Ulte t!i'llfJ~flyee.'I heal:h benefit p,1a,•1 rJn!y if t''J6r#dpatie,·1. iR #w 
f)ff>grem will /Jt"fl'llie-e ec0,·wmic tu'ld heal.'h hc:ncfl:s ,<0 ,•he tifare twrpkJ)•ee.,, 
he-Bf #1 he~wfit p!dn t1Rd t0 henefieieries o:l .'J,e plm,. tmtl fml_'il if t1~reed to 

t1irmtgh •1ie htl'·gt1hhg fr=8ee···· !Je'>11ee11 '¼e " tt·te •1{ Ve .. ·n19·1• t1·1d ' 1•c: r I I f i i Fl ,1,J r f I I I .1 I i I • ff , f { V ffl 

litt"u~rf-:;.ed "e-n·ese·1•a•i•·ey 9r t11e emfJ1-,yee" 0( t 11t1 •1t8tt1 ·/ Vt1 -"t0•1· T.¼e d " if if t(V ._ ½_fr /11 ,.j ' • f d i) hi,l{.I 

9-rJt1:Yi<'mY fjt: t11i~· n1•90i11i· ;,.11 t1tl nfJ' ':'11·•11rize t 11e 8°'·10,·ial wJ•Jl i•1g 9l' •¼t• I ,, v. , lJ r , d n .1 "; , , i '- u r l r1 7 , u / , 11 , J n 

'rta'e erm119Yeev ¼et1lt~ ½c··c,fi• 'jfrr1 w'r"i fn y FJt11e·· ¼ec111I 9t111efi• ·1tcn wI 1t'"'i . , r , 71 . r , , n , I 1 • , i r , , , r v , ,/ 1 / v , r r ."f , 

ollwrwi.'fe t~greed 10 ,'hp•e11gh !he bergt1iniRK pm('CSH bdH·eeR the stti!c of 
Ven,•umt mul the 8ttthe,"i:!:ed f'CfJrc.<ren1t1,'iYC.\' of the en111J&yt't'S ef the stt'l.'t.' of 
'lermon.'. /'ie ltite;i: ,<hem />,l.,<J1 1emhcr }, 2004. the e0mmi.~.~frmu t<>f htmum 
ff5(')to=et·s 6ht<tU repfn-1 to the het1W1 ti't't1es:r 011e,··si~h: commiHce mu/ !he senate 
enc1 1'fJt''rC e0T ·n:'lt1C" <J/1 l.tec1

• 1• a,•t1 1.,c•lfere 0 ·1 w4et 1ter ttYC ~€ ' 11C ·rerc···etl • n, •. r tr r1 ,, , , , rrn ,,. ., , , , , , "" \~ ff / i ~Y , , 

drug li8t in the sUl.'e emt>lf-J)1ecs health .½enefit 1<tltm Wt'Jtdt! , ,i,.. hit1 8f he,­
tnhi T1 ~ .. o··id-e t'<'0' lfl'"';<. mu1 ¼eat~'~ be·1cfi•s f fJ 11,e s•c·e e·nr11t9)•ees ',el'/•¼ r i \ i t ) J ",f • I Y, d I 11 'J f , '" f ,, I I f I , , 

benefit plt.·11 and 10 hent.fieiariet, <f :he pkttr. 

(C) The 61irecJ0r shall enet'J1m1ge td! !-wabh lmwfit pl-a.n..,· ta 
im-plemem the J}fffe,·-retl dn,·g !i,9' mr 6 w1~fom1, s!(J~ewiric: JJ.'"eftn=red dm,~ li.Y.' hy 
t-,,,:,;.,g t¼e ""e'J•·ese,,lch·es 9r Clle11 ¼ec1l•11 hcwfi:· ~16'+1 9'"fl\';&h,: ·>•·e 1 t''"'f}£if.> ·~ i ' • ' , I , • ' ' 'J y , ', i ' i I f i, I i ' i ,I i l , ., Fl , 

ti-mg t"fJWh"flge to ;•e.9idei'it.~· 0:l !his s!a,'e !e /HJnieiJ>t1te &.9 ohscn·ers fW 
nfm1·otiN,; memhers in !he t:f.i,-cecwr',9 Jmg uti!iw tfon ,..e,,•itw ho0rd, end hy 
invi!ing .rneh pl6ns NJ use the )'Jrcfeneri drug liM i11 eormeer.'on with the pltm.~· ' 
p,·e.1·t.,-iptifm tlrng rynen.·1,;c·. 

(2) Utili.,aricm review procedures, i11cludi11R a prior authori:.alio11 
review pror·ess. 
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(3) Any strategy designed to negotiate 
manufacturers ro lower the cost of prescriplion 
participcrnt,f, including a supplemental rebate program. 

Page 7a 

with pharmaceutical 
drugs for program 

(4) 1
~
1
:", :•w l'f fre •1t ~'-ly "•~• :tJW' ·J1u:1 n11t1ci "I " ·~-i~•c•e :., •• t"'t"'J ,, ,,~·.,irr:1 ' " r 71¥ r, I ' .r, 1 I, .,, v .1 , I' -n .11 I r , n rv ., .., , , r ' '· I 11. rn, 

1<Jht1~wt,'t'Y hctufit me,'Wl~er.~·. tmd the ttfflg ulUief.'ffr-m ;:evie 11,1 hmu-61, tm 
e,·il'e··ee 1Jtt 11el1 ··t11·e6·rc'i edt,tet1/i(j•1 'JV'Jg,.ttm de i;;it,:"eti l" •r ,,J11ide i•1'-o ··,·wt•w1 t ,i I ._, ~ / , J . "' I I i f f , I , ,i V rn I d j I / ,f II 

tnd c.•tlttct1':,_,., 'm t'ic •'ic ··a•Jct·'ic tlfl« ''fJ'll c(Jec•i,•e 11'i'i2 t1•iw 1 ·if ·r·e ·,, ... :.n:1 ·1 f • 4h f l F li f 7 II \, ,J: h { I '- fl f l , rr di fl) f4 I 

t.'r1t1=:s ,'a phy:;ieitms, phern-u1,cis1s, ami ether heehh eate proje,Ysionefs 
m1thod?.t1d UJ tJreseribc anti dispense JHC!ler~<Jtifm d-rug,Y. Te the ex,'em 
fJO:;.~#,!e, :he µm,:,··w1t shat/ frt.1¥:lrm pre.'icribe,•w tJlu-ml <kttfi: mt1r~1in1< that is 
bt1e·1r:ler:/ lo cieep•m·e ·~t t•0·11'Jel'°tion (rom gene··ie a'·e· .. ,c,:,,e 11 9etci1" &f •½c· r ' If f i / i ,T V , , f f # V ¼t f d . 1 I X I .'i , t I 

rn=egrnm, ine!ttd-ing the :lc&pe e,f the 1<Jreg1'<:lm wicJ-ftmt!-ing ret•ommemJ.H,im,.v, 
trhell be <'OR,'ained in e v<CfJOfl :Y11bmiaeti le l he het1!El1 f:lc·ec.~·.,· 0\-Je~·.,·i~h! 
eommiaee tmd :he e,·entt:c aml hm1se cmm1i.'1tees en heallh ontl •ti·e~lare m, !ew ,•· 
0,'6.'N Jt1,'tblfW)' 1, 2{){)5_ 

~{il Alternative pricing mechanisms. including co11sideration (d° using 
ma.ximum allowable cost prfr·ing for generi<' and other prescription drugs. 

f&till Alternative coverage terms, including considemri01i of providing 
coverage of m•er-the-rounter drugs where cost-effective in co111parison to 
prescription drugs. and authorizing cm•erage <l dosages capoble of permitting 
the con,n,mer to splir each pill {/ cost-effective and medirally appropriate for 
the consumer. 

fl-t{Ql A simple, un(form prescription form, designed to implement the 
preferred dru,: list, and to e11ahle pres<'riher.,· and consumer.~ to requesl a 11 

exception to the preferred drug list choice wit/z a 111i11im11111 of cost and time to 
presrribers, pharmacists and co11.rnmers. 

(7 ) A ioint oharmaceulicals purchasing consortium as pro,·ided for in 
st1bdivisio11 (r )(1 ) o{J/tis section. 

(8) A11y other cost co11tai11111ent actil'ity adopted, by rule, by the director 
that is designed to reduce the cost of providing prescription drugs while 
mai11tai11ing hi,:h quality in prescription drug therapies. 

* * * 

(c)( I ) The director may implemenl the pharmacy best practices and cost 
control program for any other health benefit plan within or outside this state 
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that agrees to participate in the program. For emitie., in Vermont, the direaor 
shall direcl/v or hv contract implement the program through a ioint 
pharmareuticals purclw.,ing co11sor1i11m. The ioint pharmacemicals 
purchasing co11.wrtit1111 shall be offered 011 a 110/untarv hasi.1· 110 later than 
Jamwrv I, 200R. with numdatory participation hv state or publirlv funded, 
administered, or subsidized purchasers to the extent practicable and consistenl 
with the purposes o(this chapter, b y January 1. 2010. If necessary. the office 
o[ Vermont health access shall seek authori-;.ation from the Centers for 
Medicare and Medicaid to include purchases fi.mded b11 Medicaid. "State or 
puhlidy /imded purchaser., " shall include the department o[ corrertions. the 
division o[ mental health, Medicaid. the Vermont Health Access Program 
(VHAP ), Dr. Dynasaur, Vermont Rx. VPhar111. Healthv Vermonters. workers ' 
comoensation, and an}, other state or puhliclv funded purchaser o( 
prescription drugs. 

* * * 
(j)( I ) The d rug LtLili-:,athJn review board shall make recommendations ro the 

director for the adoption of the pref erred drug list. The hoard 's 
recommendations shall he based upon e,•idence-hased crmsideratio11s of 
clinical e.flicacy, adverse .,ide effecrs, sq/ety, appropriate clinical trials. and 
cost-effectiveness. "Evidence-based" shall hm•e the same meanin g as in 
section 4622 o[Title 18. 

(6) The director shall encourage participation in the ioint purchasing 
m nsortium bv inviting representative.,· o{lhe programs and entities specified in 
.1·11bdi11isio11 (c)(l ) o f this section to participate as ohservers or nonvoti111: 
members in the drug utili;.m ion re11ie ,v board. and hv i1111iti11g the 
representatives to use the preferred drug list in co1111ectio11 with the plans' 
pre.\crivtion drug coverage. 

Sec. 2. 33 V. S.A. § / 998(g) is added to read: 

(g ) The office shall seek assistance from enti1ies conducting independent 
research into the effectiveness o f prescrim ion drugs to prm•icle technical and 
clinical .rnmwrr in the developmenl and the ad111i11istratio11 of the preferred 
dmg list and the evidence-based education program established i11 .whrhapter 
2 o( Title /8. 
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* * * Phannuceurical Marketer Disclosures * * * 

Sec. 3. 33 V.S.A. § 2005(a)(3) is amended to read: 

Page 9a 

(3) The office of the aflorney !(eneral shall keep confidemial all trade 
secret information, as defined by .rnbdil'ision 317(h)(9) of Title 1, except that 
the of[ice ma y disclose the in[ormation to the department o( health and the 
of/'ice of Vermont health access for the purpose of informing and prioritizing 
the at'tivities o[ the e1•icl£,11ce-lw.\ed education program in suhchapter 2 of 
chapter 91 of Title 18. The departmem of health and the o{ftcc> o( Vermont 
health access shall keep the in formation rnnfldential. 11,e di.w·lo.rnre form 
,\·hall permit the company to idelll(/)' any information that it claims is a trade 
.,ecret as defined in .rnbdivision 317(c)(9) of Title 1. In the event that the 
attorney general receives a requesr for any information designated as a trade 
secrel, the a/lomey f?eneral shall promptly not({y the company of such request. 
Within 30 days after such notificcl/ion, the company shall respond to the 
requester and the attorney general hy either consenting to the release <f the 
requested i,~{ormarion or by certifying in writing the reasons for ifs claim that 
the information is a trade secret. Any requester aggrieved by the company ':,· 
response may apply to the superior court of Washington County for a 
declaratio11 that the company's claim of trade secret is invalid. The attorney 
1:eneral shall not be made a party to !he superior court proceeding. Prior to 
and during the pendency of the superior court proceeding, the attorney general 
shall keep confldewial the information that ha.\· been claimed as trade secrel 
i1~formatio11, except that the attorney 1:e11eral may provide the requested 
information to the court under seal. 

Sec. 4. 33 V.S.A. § 2005(a){4) is amended and (d) is added to read: 

(4) Thefollmvi,ig shall be exempt.from disclosure: 

* * * 

( D) scholarship or other support for medical students, residents,. and 
fellows to alfend a significant edwa1ional, scientific, or policy-making 
c01ference of a national, regional, or specialty medical or other professional 
association (f the redpie111 of the .;,c/wlarship or other support is selected by 
the association; and 

(E) ,w•-e•·•··ic•etl !' --a·1H '8" c'1·1thu:'l8 ••wc':"tt 1 ei,·c{'lfien "J '"'Jgrt1 ·1t"· , • 111, r r • . J , , , r n , 1,vn t .. n .. 1 I , , v .1, 
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fli..J pre.,criptio11 druf.? rebates and diJcounts. 

** * 
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(d ) Disclosure.,· of unrestricted grants for continuing medical education 
v rograms shall he limited to the value, nature, and purpose of the grant and 
the 1w111e o( the grantee. It sltall 110 1 include disclosure o{ the individual 
particiaants in .rnrh a program. 

Sec. 5. 33 V.S.A. § 2005a(d) is amended to read: 

(d) As used in this sec/ion: 

*** 

(2) "Pharmace111ical 111mu(/'c1c1Uri11g co111pm1y" is de.fined by subdivision 
2005(c)(5) 4632fr )(5) r~f this title. 

(3) "P/wrmaceutical marketer" is defined hy .whdi1·isio11 2005(e)(4) 
4632(c )( 4 ) <~( this title. 

* * * Price Disclosure and Certification * * * 

Ser-. 6. 33 V.S.A. § 2010 is added to re(ld: 

§ 2010. ACTUAL PRICE DISCLOSURE AND CERTlFICA TION 

(a) A manufacturer o( prescrip tion drugs dispensed in this state 1111der c1 
health prm:ra111 directed or administered hv the state shall, on a q11ar1erly 
basis, report hv National Drug Code the {olloll'ing pliarmaceutical pricing 
criteria to the director o( tire office of Ve rmont health access for each of its 
drugs: 

(I) rhe nrices required to be provided to the Medicaid program 111uler 
federal la w, i11r /11di11g prires de/l,1ed in 42 U.S.C. § 1396r-8: and 

(2) the price that each wholesaler in this state PG}',\' the 111m111 facturer 
to p11N'hase the dm !!. 

(h) When reporting the prices as provided for in suhser·tion (a) o( tit is 
section, rhe mcmufar·turer .<,hall include a summary o( its methodology in 
dererminillg the orice. The office mav accept the standards o( the Natimwl 
Drug Rehare agreement entered into by the U.S. Department of' Health and 
Human Services and Section 1927 o f the Social Sernrity Acl for reporting 
pricing methodology. 

VT LEG 221402.v l 



S. I 15 Page lla 

(c) The pricing i,1(omw lio11 required under this section i., fo r drugs defined 
under the Medicaid drug rebate program and 11111st he submitted to the director 
(ol/owing its submission Lu the federal government in accordance ,vith 
42 U.S. C. § I 396r-8(b )(3 ). 

(d ) When a manu[acturer of prescription drugs di.,·,umsed in this state 
reports the information required under subsection (a) o f this section, the 
president, chid executive o(ficer. or a designated emploree o f the 
mcmu[ucturer shall certifr to the office, on a form provided b y the director o( 
the o ffice of Vermonr health access, that the reported prices are the same a.,· 
thm·e reported lo the federal goverw nenl as required hv 42 U.S.C. 
§ / 396r-R(h)(3 ) [or the applicable rebate period. A designated emploree shall 
he an emplovee who report., direct/)' to the chief executive omcer or president 
mu/ who has been delegated to nwke the cerrifirntion under rhis seclio11. 

(e ) Not1l'illista11di11g w1 v provision o/' low to the contrar y, in[ormation 
submitted to the office under this section is con[idential and is not a public 
record as de fined in subsection 3 / 7(b) o( Title J. Disclosure mav be made b y 
the o ffice to an entity providin g serl'ices to the ofllce under this se<'tion: 
however, that disclosure does nor change the confidential swtus of the 
information. The informmion nwy he used hy the e11tirv 0 11/v [or the pumose 
specified b y the of/Ice i11 its contract 1vit/1 the entit y. Daw compiled i11 
aggregate form by the office for the purposes o( reportim: required bv this 
section are public records as de[itted in subsection J l 7(h ) o( Title I , prodded 
they do not reveal trade in[ornwtion protected hv state or federal law. 

(Q TIie attorney generul shall enforce the pm visions of this section under 
the Vermont cmz.rnmer fraud act in chavter 63 o f Tille 9. The attorney general 
has the same authority to make rules, conduct civil im·esrigations, and bring 
d vil actions with re.m eet to acts and practices governed b y this section m is 
prol'ided under the Vermont consumer fraud act. 

* * * Healthy Vermonter.,· * * * 

Sec. 7. 33 V.S.A. § 2003 is amended to read: 

f$ 2003. PHARMACY DISCOUNT PLANS 

(a ) The director r~f the: office of Vermont health access shall implement 
pharmacy discount plans, to be known as the "Healrhy Vermonters " p rogram 
and lht· "H-eahhy ~l.erme nlen, Plt~s" 11regram, fo r Vermonters without 
adequate coveraf.?.e for pres<'rijJtion drugs. The p rovisions of .YeC'.'itm }992 1,f 
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,hi.9 title subc/wpter N o[this chapter shall apply to tlie direcwr'., ,wthoriry to 
administer the pharmacy discount plans established hy this section. 

(h) The Healthy Vermonters progra111 shall rffer beneficia,.;es an initial 
discounted cost f or co,•ered drugs. Upon approval by the Centers for 
Medicare and Medicaid Services of a Section I I 15 Medicaid waiver pro1vm11, 
and upon subsequent legislatil•e approval, the Healthy Vermonters program 
lmd :he Healthy V-emw1uer.,; Phi!, fUi9,Vittm shall offer beneficiaries a 
:..·econdary discounted cost, which shall reflect a state payment toward the cost 
rf ecwh dispensed dru,-: as well as any rebate amount negotiated by the 
,·0111111issioner. 

* * * 

( c) /\s used in this .,·ection: 

( 1) "Beneficiary " means any iruli1•idua/ enrolled in e-i+he-F the Healthy 
Vermonters program er the 11-eal.'li_v Ver,·11on1cr.~ Plus pr0grt1111. 

(2) "Healthy Vermonters beneficiary " means any i11divid11al Vermont 
resident without adequare coverage: 

(11 ) who is at least 65 years of OMe, or is disabled a11d is eligible for 
Medicare or Social Security disability benefits , with household income equal to 
or less than 400 percent of the .federal poverty level, m calrnlc,terl under 1'1e 
rules r~f' the Vermont health access plan, as amended; or 

( B) ll'hose lw11sehold income is equal to or less than .JOO 350 percent 
of the federal poverty level, as calculated under the rules of the Vermont 
ffralth access plan, as amended. 

(3) "Het1l.'hy Vemumtel's Plus bent'fieimy" means any im/i;1iduel 
\lemwm: ,-ce9itlenr wi:hmi: ed-etjtUfl,<e et-wera~e: 

(<\) wlr&i;e tr-m/ic¼o1d :,,eeme is g-cet1:•ee •lrc·, ~00 ·Jer' •c ·1E tl"d t ' lft'£' 1 •9 ,6 i , r \ l i i ~ I I t I II J .. / \ I ii 1 11 f I\ 

er Je.\ .\' Ou:m 350 pCF<'C/'lf 0j' :he federal pe ... erty le~•el, a.'i eahwktred 1,mde1· the 
~1.tet,· of •11e \le~·n<J·~t lrec"t1'¼ ccce"/i 111£n a -- c·ne11ded· 8" V f I If Ti I t i 1111 . ,1 r i , ,J ,f , I 

(B) whRo·e .fmnU)' i~ww·s tml't•imhtv-.,·eti CofPCN.Yes fn," fJ,"t;JNCrifll.irm 

drtt~s, inelt1tfolM immrt1Rt1e prentiw11:,·, IMlil eqttttl fi1·e ;~ert1er-1t tff mtn-e ,ef 
h0tu,eh('Jhl imwme 0r whm,·c IO,•el ,•,mre.im!Jursed medieel e.(pense.Y, i,·fe'lutlirz,: 
:., ... , .. t:1··('e +n=e0 1ilt't'Y t•q·tc1 15 r1e"t•e·1t r · "t<re 'Jf ¼~e·1e11oltf. inco·"e ii .,r I Yi J Ii ' , r~ J r ., ) .. / f i 'I ,, ' I ' · , l lil r . ,,r .. 

* * * 
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* * w PBM Regulation * '1' * 

Sec. 8. 18 V.S.A. chapter 22 1, subchapter 9 is added to read: 

Subchapter 9. Phamwr·y Bene{,! Managers 

§ 9471. DEFINITIONS 

As used in this .rnbchapter: 

(1) "Beneficiarv" means an individual enrolled in a health plan i,1 
which coverage of presrrivtion drugs is administered bv a plzamwcr benefit 
11umm1.er and includes his or her dependent or other person pro11ided health 
('(}\'erage through that health plan. 

(2 ) "Health insurer '' is defined hv suhd frision 9402(9) <>[ this title and 
shall include: 

(A) a health in.rnrance compan y, a nonpro(it hospital and medical 
serl'ice corporation, and health 111ainte11a11ce orga11izmio11.1; 

(IJ ) an employer, labor union, or other group ofper.wms orgaui;.ed in 
Vermont t/t{lf provides a health plan to be11e/lciaries who are emploved or 
reside in Vermont; 

(C ) the state of Vermont and anv agent or i11strume11ta litv nfthe state 
that o ffers, administers, or provides financial support to state government: and 

(D) Medicaid, the Vermont health access plan, Vennont Rx, and an y 
other public health care assistance program. 

(3) "J/ealth plan " mecms a health bene(it plan o/Tered, od111i11istered, or 
issued by a health insurer doing bu.1"ine.1·s in Ver111rml. 

(4 ) ''Pharmacy benefit ma11ageme11t " means an arra11gerne111 (or the 
procurernent of' prescri/Jfion drngs at a ne gotiated rate for dispensation within 
this state to bene ficiaries, !he administmtion or management of' prescription 
drug benefits provided h )' a health plan (or the benefit of beneficiaries, or an y 
of the following services provided with regard to the administration o[ 
olwrmacy benefits: 

(/\ ) mail sen 1ice pharmacy; 

(8) claims proces~ing, retail network management, and pavment of 
claims to pharmacie.~ fo r prescription drugs disve11sed to beneficiaries; 
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(C) <·finical formulary del'elopme11t and rnanagemenr services; 

(D) rebate ro11tracri11g and administration; 

(E) certain pwient co111p/ia11ce, therapeutic interl'ention, and ge11erh· 
suhstillltion programs; and 

(F) disease or chronic care management programs. 

(5) "Pharmacy benefit manager" means an entitv that performs 
plwrmacv benefit management. The term includes a person or entirv in a 
co11tractllal or e,nplovme111 relations/zip with cm entitv performing pharmacy 
benefit management for a health plan. 

§ 9472. PHARMACY BENEFIT MANJ\ G/:'RS: REQUIRED PRACTICES 

(a) A plwrmacv henefit mt11wger that pro,•ides plumnacv benefit 
ma11age111e111 {or a health pla11 shall discharge its duties with rea.\·m1ahle rnre 
a11d diligence and he fair and truthfu l under the circumstances the,, prevuilinr.: 
that a pharmacv benefit manager acting in like ,·apacitv a11d (a,nilillr wah .rnch 
mauers would use ill tlze ronduct o[ an enterprise of a like cha rad er and with 
like aims. ln the case o( a health benefit plan offaed hv a health inrnrer as 
defined bv subdivision 9471(2)(A) of this title. the health insurer shall remain 
responsible [or administering the health benefit plan in accordance wif/, the 
health insurance poliq or ..,·uhscriber contract or plan and i11 co111pliance wif/1 
all applicable provisions of Title 8 and this title. 

(h) A pharmacv benefit numager shall provide llotice to the health illsurer 
that the terms contained in .rnhsec1io11 (c) o[this section mav be included in the 
contract hctivee11 the fJharmacv hene/'il manager and !he health insurer. 

(c) Unless the rnntract erovides otherwise. a phcmnacv benefit mwwger 
that JJrovides phamu.rcv bene(if. managemelll for a heal tit pla11 shall: 

(/) Provide all linancial and utilization information requested bv a 
health insurer relating to the provision of benefits to hene[iciaries through that 
health insurer 's health plan and all financial and utilization in/'or111atio11 
relating to services to that health insurer. A pharmacv benefit 111a1wger 
(}roviding i11(or111atio11 under this subsection may designate that material as 
confidential. Information designated as confidential hy a pharmm·v benefit 
manager and provided lo a health insurer under this subsection mav not he 
disclosed bv the health insurer to any person 1vithout the co11se11/ o[ the 
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phar111acv benefit 11w11ager1 e.'({'t!/Jt that disclosure nwv he made bv the health 
insurer: 

(A) in a court filing tmder the ronsumer fraud provisions o[ 
chapter 63 of Title 9, provided that the information shu/1 he {jled under seal 
a11d 1hat prior to the information being unsealed, the court shall gi1•e notice 
and an opportunity to be heard to the pharmacr bene[it manager 011 ,vhv the 
infrrmation should remain confidemial,· 

(B) when authorized by cha pea 63 o[ Title 9; 

(C) w/Je11 ordered bv o court for good n111.\'e shmvn: or 

(D) when ordered bv the rom111issfrmer as to a health insurer as 
defined in subdivision 9471(2J(A) o( this title pursuant to the provisions of 
Title X and !his tille. 

(2) Notify a ht•alth insurer in writing of anv proposed or on1soi11i: 
activity, policv, or practice o( the pharmacy benefit manager thal presents, 
directly or indirectlv, anv conflict of i11terest 11•ith the requirements or this 
section. 

(3) With regard to the dispensation of a substitute prescription drug (or 
a presaihed drug to a he11e[iciarv in w/zil'/1 the suhsrirute drug costs more them 
1he prescribed drug and the pharmacv hene(it manager receives a benefit or 
payment direct/)' or indirectly, disc/me to the health insurer the cost of hoth 
drugs and the benefit or payment dired!v or indirectlv accrui11g to tire 
phamwcv /Jene fir manager as a result of the suhstitution. 

(4) /(the pharmacv hene[ir manager deril 1es anv pavment or he11efit for 
the dispe11satio11 of prescription drugs ,vithin the swte hased 011 1'olw11e o( 
sales [or certain prescription drugs or classes or brands of drugs within the 
state, pass that payment or be11e[il on in full to the health insurer. 

(5) Di.w·!ose to the health insurer all finm1cial terms and arra11i:e11w111s 
for remuneration n{ any kind that applv between the plwrmaq1 be11e(i1 
manager and any prescrivtio11 drug manu(aclllrer that relate to benefits 
provided to beneficiaries under or services to the health insurer 's health plan, 
including (omwlarv mwwgement and drug-switch programs, educational 
,wpport. claims prore.~sing. and plwrmacv net,vork fees charged from retail 
plwnnacies and data sales fees. A pharmacy benefit manager providing 
in{ormutimz under this 1w/Jsecrio11 mav designate 1hm malerial as cmz(idential. 
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lrz furnwtion desig11ated a.s co11fidential hv u ohamwcy bene/if mww ger and 
provided to a health insurer under this subsection nwv not l1e disclosed b\' the 
health insurer to any person withoLll the consent o( the oharmacy benefif 
manager, except that disclosure mav he made h y the health insurer: 

(A) in a court filing under the ron.rnmer fraud provisions of d w pter 
63 of Title 9, provided tlw t the illformation shall be /lied under seal and that 
prior to the in[nnnation bein g tmsealed, the court sha ll gil•e notice and an 
opporwnit y to he heard to the pharmacv benefit manager on why the 
information sho11ld remain con[idential; 

(B ) wlten authori;ed by chapter 63 rJ{Title 9: 

(C) when ordered hv a court for good cause shown,· or 

(D) whett ordered bv the con1111i.,wirmer as to a health insurer as 
de fined in .rnbdivision 9471 (2 )(A) of this title pursuant to /he prrwisions o( 
Title 8 and this title. 

(d) Compliance with the req11ireme11rs of this section is required (or 
pharmacy hene[it managers entering into contracts with a health in\1/rer in 
this state /'or plwrmacv benefit management in this stale. 

§ 9473. ENFORCEMENT 

(a) Except os provided in subsection (d) ,!( this section, in addition lo am· 
remed y avt.Jilable to the commissioner under thi,1 title and w1v other remed y 
provided h}' law, n violation of this suhchamer shall he considered a 1•iolcllion 
o( the Vem 1011t rnns1m1er [raud act in s11bclwpler J of chopter 63 of Title I . 
E 'li'cepl as prm•ic/ed in subsection (d ) o( this sertfo11, all rights, aut!torit r, and 
remedie.,· available to the attorney general and private parties to en force the 
Vermont cons11mer [raud act :,hall he available lo enforce the prol'isions o[th is 
s11hchapter. 

(h) /11 co1111ection with cm v action [or violation of the Vermont consumer 
fraud act, the conunissioner 's dererminalions concerning the interpretation 
one/ administration of the pnJl'isions of this suhchapter and clll }' rules adopted 
hereunder shall carrv a presumminn of ,,a/idit v. The atlom ev general and the 
cmnmissioner shall consult with each other prior to the cnmmen.rement of anv 
investigation or en/'orcement action wi1h respect ro any p/wrmacv be11eOt 
mmwge r. 

(c ) The commissioner mav investigate. examine, or otherwise enforce a 
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1·iolatio11 o( this .wbchapter b )' a phamwcv bene[ir manager 1111der 
se('tio11 94/2 of' this title as if the v harmacv benefit manager were a health 
insurer. 

(d ) 111e commissioner shall have tlze exclusive authorit y to investigate, 
examine, and otherwise enforce the provisions o[ this .rnhchapter relating to a 
pharmacv henefit manager in co1mectio11 with the pharmacy benefit manager's 
co11trac/ua/ relationship with, and an y other activitv with respect to, a health 
insurer defined by subdivision 94 71{2 )(A) o{ this title. 

(e ) Notwithstanding the [ore going, the commissioner and the attorney 
general may bring a io inl en[orcement action against wn' person or entit y [or 
a violation of this subclw pter. 

Sec. 9. 18 V.S. A. -~ 942 J is added to read: 

§ 942 / . PHARMAC Y BENEFJTMANAGEMtNT: R EGISTRATION; AUDIT 

(a) A pharmacv hene[it ,nwwger shall not do h1u i11es,'i in this state without 
first registering with the commissimzer 011 a form and in a manner prescribed 
by the commissioner. 

(b ) In accordance with rules adopted h y the commissioner, pharmacv 
bene fit managers operating in the state o f Ver111011t and oroposing to co11troct 

fo r the pm11isi011 of pharmacy benefit management shall noti[v health insurers 
when the pharmacy benefit manager provides a quotation thm " quotation {or 
an administrative-servi<'es-011ly c011tracr with full pa.<,,\· through uf neljoliated 
prir·es, rebates. and other such [incmcia/ benefits which would ide11ti[y to the 
health insurer external source\· of re venue and profit is generally available and 
whether the p/zarmacv hene{its manager offers that t ype of arrangement. 
01101ario11s {or mi admini.vtratil•e-services-only co11tral'I shall include a 

reasonable fee pavable hv the health insurer which represents a competitive 
pharmacy benefit profit. This subsection shall not be interpreted to require a 
pharmacv benefits manager to of/er an ad111i11istrative-services-only contract. 

(c) /11 order 10 enable periodic 1·eri(icatio11 of pricing arrangements ill 
administrative-services-011lv contracts, pharmacy henefit managers shall allow 
acres,\', in accordance ll'itlz rules adopted hy the commissio11er, hv the health 
insurer who is a party to rhe admi11istrati11e-ser11ices-011lv co11tract to financial 
and contractual in{ornwtion necessary to conduct t1 com(}/ete and i11de(}e11de111 
audit designed to verify the {ol/0 1ving: 

VT LEG 221402.v l 



s. 115 Page 18a 

(} ) lit/I pass through o( 11q w 1ialed drug µrices and [ces associated 
with all drugs dispensed to beneficiaries of the health plan in both retail and 
mail order settings or resulting f'rom t ill\' ofthe pharmacy be11eftt management 
f u11c1io11s defined in the contrar·r; 

(2) full pass through o[ all [inwzcial re111u11eratio11 associated with all 
drugs dispensed to henefidaries o f the health plan in both re/a;/ and mail 
order settings or resulting from anv of the plwrmacv benefit management 
functions defined i11 the co11tract; and 

(3 ) cm v other veri(ications relatin g to the prici11g arrangements and 
activities of' the pharmacy benefit 111wwger required by the contract i[ required 
hv the co1111nissio11er. 

(d ) The department 's reasonable expenses in administering the provi.,frm., 
o f' this section mav be dwrged lo plwrman hene(,t managers in the manner 
pro11ided for in section /8 of Title 8. These expenses shall be allocated in 
proportion to !he lives o( Vermonler~ covered hv each pharmacy henefit 
manager as reported annually to the <·0111missio11er in a manner and form 
prescribed bv the commissioner. The deparm1e11t shall not charge its expense.\' 
to !he pharmacy benefit manager comracting with the o[{ice o( Vermont health 
access if the office notifies the deoarfmenf o( the conditions contained in its 
contract with a plwmwn • benefit manager. 

(e) The commissioner may adopt such rule.\· as are necessarv or desirable 
in carr\ling out the purposes of !hi., sel'tion. The rules also shall ensure that 
proprietary i11formalio11 is kept co11fide111ial and not disclosed hy a health 
insurc'r. 

W As used in this section: 

(/) "Health insurer " is defined in subdivision 9471(2) o( this title. 

(2) "Health plan " is defined in suhdivision 947 I (3 ) o(this title. 

(3 ) ''Pharmacy hene[i,t manageme111 " is defined in subdivision 9471(4) 
o(this title. 

(4) "Pharmacv benefit manager'' is defined in subdivision 9471(5) o[ 
this title. 

Sec. JO. APPLICATION 
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Sec.I'. 8 and 9 o( this act apply to cmura<'l,v executed or renewed on or afrer 
September I, 2007. For rmrposes ofthis section, a co11tract executed p11rsuant 
to a memorandum o(agreement executed prior to September 1, 2007 is deemed 
LO have been executed prior to September 1. 2007 even if the contmct was 
executed aOer thal date. 

Sec. 11. 8 V.S.A. § 4088d is added to read: 

§ 4088d. NOTICE OF PREFERRED DRUG LIST CHANGES 

011 a periodic basis, no less than once per calendar vear, a health insurer 
a.I' defined in subdivisions 9471 (2 )(A), (C ). and (D) of Title 18 shall notify 
hene/rciaries of changes in pharmaceutical coverage and provide access to the 
preferred drug list maintained hv the insurer. 

Sec. 12. 18 V.S.A. chapter 91 is amended to read: 

CHAPTE'J? 91. GENE/UC DRUGS PRESCRIPT/ON DRUG 
COST CONTAINMENT 

Sec. 13. 18 V.S.A. chapter 91, sections 4601-4608 are de.vignated as 
.rnbchapter J which is added to read: 

Subrhamer I. Generic Drug.\· 

Sec. 14. 18 V.S.A. chapter 9/, ,\Ubchapter 2 is added to read: 

Suhchapter 2. Evidence-Based Education Program 

§ 4621. DEFINITIONS 

For the purposes ofthis subchapter: 

(}) "Department" means the department of health. 

(2) "E,•idence-based" mean.\' based on criteria and guidelines that 
reflect high-quality, cost-e{fective care. 111e metlwdologv used to determine 
such guidelines shall meet recognized standards for systematic evaluation o{ 
all available research and shall he free from rontlirts o( interest. 
Consideration o{ the hest available scientific evidence does not preclude 
consideratirm o( experimental or i11vestigational treatment or ,\·ervices under a 
cli11ical investication anoroved bv an institutional review board. 

§ 4622. EVIDENCE-BASED EDUC'A TION PROGRAM 
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(a )(1) The deoartme,u, in collahoration with rhe arromev general, rhe 
Universit y of Vermont area hea/tl, education centers progralll, and the n{fire o( 
Vermont health access, shall establish an evidence-based orescriotion drug 
education arogra111 for health care pro[essimw/s designed 10 orovide 
i11(or111atio11 and edurntion 0 11 the therapeutic and cost-effective Wili:atimz o( 
pre.\'Criptirm drugs to physicians, f}harmacists, and other health care 
pro(essirmals authorized to pre.w·ribe and dispense prescription drugs. To the 
extent 1Jracticahle1 the program shall u.\·e the evidence-based standard.\· 
developed hv lhe blueprint {or health. The department 11wv co/lahomte with 
other states in establishing this program. 

(2) The orogrum shall notifr prescrihers a hour <'nmmonfr u.,ed 
brand-name drugs [or which the patent has expired wirhin the last 12 1110111/,.1· 

or will expire within the next 12 111rmtlzs. The department and the o[l'ice o( 
Vermont health access shall collaborate in issuing the notices. 

(3) To the extent permilled hr !imding, tire program 11wv include the 
distribution to prescribe rs of vouchers for sample.,· of generic medicines used 
for health conditions co1111110 11 in Vermont. 

<h) Tire department shall request infomwtion and collahorario11 [mm 
phvsicians, plwrmacists, private insurers, hospitals, p/wmwcy benefit 
11umagers, the drug utili;ation re,•iew board, medical schools, the artomev 
general, and any other programs providing an evidence-bmed education to 
prescriber.,· on prescription drugs in developinr: and mai11ta i11i1HJ the pro.!{ram. 

(c) The department ma y contract [or tecl111iral ancl cUnil'al support in the 
development and the administration of the program from entities conducting 
i11dependellt research into the effectiveness o(pre.\cription drugs. 

(d) The department and the attomev general shall collaborate in reviewing 
the marketi11!: activities of pharmaceutical manufacturing companies in 
Vermont and determining armropriate [11ndi11i: sources for the program, 
i11c/11dine awards [rom suits brought hy the attomev general against 
plwmwceutical manufacturers. 

Sec. 15. GENERIC DRUG VOUCHER PILOT PROJECT 

(a) As parr o{ the evidence-based educat fon program established in 
.rnhchapter 2 o[ chapter 91 o( Title 18, the department of health, in 
rollahoration wirh rhe office of Vermont health access and the U11il•ersit1· o[ 
Vermont area IU'alth education centers program, shall establish a pilot proiect 
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to distribute wmchers {ilr a sample o[ generic drugs equivale111 to [requentlv 
{Jrescrihed prescription drugs that are used to treat co11111wn health conditions. 

(h) The olj,ce of Vermont health access shall {u11d the vouchers from the 
fee establisl,ed in section 1998b of' Tirle 33 and shall orovide pavment to the 
pharmacy dispensing the prescription drugs in exchange (or the vo11che1:. The 
office shall establish a pavment rate, including a dispensing fee, usmg the 
rules and procedures for the Medicaid program. 

Sec. 15a. GENERTC DRUG VOUCHER PILOT; REPORT 

(a) Bv Jwwarv 15, 2009, the office o[ Vermont health access, the 
departmefll of hanking, insurance, securities, and health care administration, 
the area heaLth education centers, and the ioi11t (iscal o{Jice shall pml'ide a 
r<'porl to the house commitree 011 health care and the senate commiltee on 
health and welfare describing and el'al11ati11g the efferts of the generic drug 
1•011cher pilot program. 

(b) The report shall describe how the pilot proiect is implemented, 
including which health conditions were targeted, the generic drugs provided 
with the l'ouchers, and the geographic regions participating. The report shall 
compare the distribution o{prescribing among generic drugs prol'ided through 
the vouchers and brand-narne drugs before and afrer the first rear o[ the 
generic drug sample pilot proiect and will review a vear o( prescribing data 
prior to the implementation of the pilot proiect to a year of prescribing data 
during the [irst year of the pilot proiect's implemenwtion. The data shall he 
adiusted lo re(leN how and where the vi/or was implemented. 

Sec. 16. PRESCRIPTION DRUG PRICING; FEDERALLY QUALIFIED 
HEALTH CENTERS 

No later than January I, 2008, the department of health shall create a plan 
to inform Vermonters o{ the amilahility o[ health services prrJ\'ided hv 
federally qualified heal1h centers (FOHC) and FOHC look-alikes, including 
information about prescription drug pricing, focusing on state employees, 
indh1iduals under the supervi.vion of corrections, individuals receil1ing 
workers' compe11.wtion benefits if applicable, and a,1v other state or publiclv 
[unded purchaser o f prescription dru gs for whom the rost of prescription 
dmgs is likely to be higher Them prices under Section 340B of the Public 
Health Service A.ct. 

* **Prescription Drug Data Cmifidentiality * * * 
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Sec. 17. JR V.S./\. chapter 91, s11b1·/wpter 3 is added to read: 

S11bchapter 3. In[on11atio11 Requirement.,· 

§ 4631. CONFIDEN71AlffY OF PRESCRIPTION INFORMATION 

(a ) It is the intent of tilt! general assembly to advance the state's illlerest in 
protecting the public health of Vermonters, protecting the privacv of 
prescrihers and prescribing information, and to ensure costs are contained in 
the private health rnre sector, us well as [or stale purchasers of prescription 
drugs, throuBh the promotion o( less costl y drugs and ensuring prescriber.,· 
receilie unbiased i11formatio11. 

(b) /\s used in tl,i,\ section: 

(I) ''Electronic transmission intermediary" means an entitv that 
provides the inf'rastruct11re that connects the com1mter .,·rstems or other 
electronic devices used hv health care professionals, prescriber.,,. pharmacies. 
health care facilities and plwrmarv benefit mwul(:ers, health in.111rer.,. 
third-parry administrators, and agents and contractor.,· o[ those persrms in 
order lo facilitate the sernre transmission o(an individua/ ',f prescrimion dmg 
order, re/ill, authorization request, claim, payment. or other prescription dntrt 
information. 

(2) ''Health care [acilitv '' shall have the same 111ea11i11g as in section 
9402 ofthis title. 

(3) "Health care professional" shall hal'e the sa111e mea11111g as 111 

section 9402 ofthis tit/('. 

(4) "Ilea/th insurer" shall ha11e Lire same meaning as in section 94/0 of' 
thi,\' litle. 

(5) "Marketing " shall include advertising, promotion, or anv act1v1tv 
that is i11tended to he used or is med to influence sales or the market share o[a 
prescription drug, influence or e ,•aluate the prescribing behm,ior of an 
i11clivid11al health care professional to promore a prescription drug, market 
prescription drugs to patients, or e\'llluate the effectiveness of a pro{essimwl 
pharmaceutirnl detailing sales force. 

(6) "Plwrman" means any indii•idual or enlitv lice11.\ed or registered 
under chapter 36 of Title 26. 
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(7 ) "Prescriber" means an individual allo wed bv law to prescribe and 
administer prescription drugs in the course o(pm {essimwl practice. 

(8) "Promotion" or "promote" means anv activity or product the 
intention o f which is lo adl'(!rtise or publicize l l pre.,·cription drug, including a 
brochure, media advertisement or a11nounceme11t, poster, free sample, 
detailing visil, or per,wmal appearance. 

(9 ) "Regulated records·• mecms information or docu111entatio11 from a 
prescription ,vritten hv a prescriber doing business i11 Vermont or a 
prescription dispensed in Vermont. 

(c)(/) 11ie department o{health and the office o{ pro{essimwl regulation, in 
consultation ,vith the appropriate licensing boards, shall establish a prescriber 
data-sharinEJ program to allow a prescriber 10 give consent for his or her 
ide111ifyinr; in formation to be used for 1/ze purposes described under subser1ion 
(d ) of this section. The department and office shall solicit the prescriher 's 
consent on licensing apphcations or re11e1Val forms m lll shall proFide a 
prescriber a method for revoking his or her co11se11t. The deportment and 
office mav establish rules for this program. 

(2) The department or ollke .\hall make available the list of prescriber.\ 
who have co11sented to sharing their in formation. Entities 111/zo wish tn use the 
in fo mwtion as provided [or in this section shall rel'iew the list at tni11im11111 
every six months. 

(d) J\ health insurer, a self- insured employer, 011 electronic transmission 
inrermediarv, a pharmacv, or other similur entity mav use regulated records 
which inrlude prescription information containing prescriber-identifiable data 
{or marketing or promoting a prescription drug 0 11/v i[' 

(I )(/\ ) a prescriher has provided consent for the use o{ that date/ as 
pro 11icled in subsection (c ) o[ this section: and 

(8) the entitv using the regulated records complies with 1/,e 
disclosure require111e11ts in suhsectio11 (0 o{/his section: or 

(2 ) the entity meet,'i 011e o[ the exceptions provided in subsection (e ) of 
this section. 

(e) This section shall not apply 10: 
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(1 ) the license, transfer, use. or sale o{ regulated records [or the limited 
purposes n f plwrmacr reimhursement; prescnptum drug [nrmularv 
compliance; patient care management; utilization review hv a health care 
professional. the patient's health in.rnrn. or the aljenl of either: or health care 
research; 

(2 ) the cbspe11si11g o[ prescription medications to a patient or to the 
patient 's authori:;ed representative; 

(3 ) the tra11smissio11 of prescription in fo rmation between an awhori;,ed 
prescriber and a licensed pharmacy, between licensed pharnwcies, or that may 
oc<·ur in the event a pharmacv 's ownership is changed or transferred; 

(4 ) care 111anageme11t educational commtmications pr011ided to a patielll 
about the patient·.\· heallh condition. adherence to a prescribed course o( 
thempy and other in(or111ation relating to the drug heing dispensed, treatment 
options, recall or patient .w [ety notices. or chnical trials: 

(5 ) the collection. use, or disclosure o{ prescriptio11 i11 for111atio11 or other 
regulatory activirv as autlzori:ed by cha/JI er R4. chapter 84A, or section 9410 
o[t/zis title. or as otherwise provided bv law; 

(6) the roller-tion and transmission of prescription in[or111atio11 to a 
Vermont or federal law enforcement o[ficer engaged in his or her of/icial 
duties as otherwise provided hy law: and 

(7 ) the collection, use, transfer, or sale of patie11t and prescriber data 
for marketing or promoting if the data do not identify a prescriber, and there is 
110 reasonable basis to believe that the data provided could be used to identify 
a prescriber. 

W When a vharmace111irnl marketer engages in an v form of prescrimion 
drug marketing dirertlv to a physician or other person awhorized to prescribe 
prescription drugs as provided for 1111der this section, the marketer shall 
disclose to the prescriber evidenre-hased infomwtion as provided for hv rule 
desaibing the specific health benefits or risks o f using other pharmaceutical 
drugs. including drugs available over the counter; which patients would gain 
[rom the health benefits or he susceptible to the risks described; the range of 
prescription drug treatment options: and the cost o f the treatment options. As 
necessary, the o ffice of Vermont healr!t access, in consultation 111ith the 
department o[ healt!t. the area renter.\ on health educativ11. the office o( 
professional reg11/atio11. and the o{jke o f the affom ey general, slla/1 de1•e/np 
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rules {or compliance with this suhsertion, including the certi fica tion or 
materials which are e1•idence-hased as de[ined in section 4621 of' this title and 
which conditions have evidence-based treatment guidelines. The rules shall be 
consistelll with the [edera f Food and Drug Administration's regulations 
regarding [al.1·e and misleading advertising. To the extellt practicable. the 
rules shall use the evidence-based standards developed bv rhe hl11eprint for 
health. 

(g) In uddilion l o anv other remedv provided bv law, the attorney general 
may (ile an action in superior courr [or a violarion of this section or of an y 
rules adopted under this section hy the alfomey general. The attom ev general 
shall have the same autlw ritv to investigate and to obtain remedies as if the 
action were brought under the Vermont consumer fraud act. chapter 63 or 
T;tle 9. Each violation o f' this section or of cmv rules adopted under this 
sectiu11 h y the attorney general consritute.\' a separme civil l'iolorio11 for which 
the attorney general mav obtain relieC 

Sec. 18. 1 V. S.A. § 3 17(c)(38) and (39) ure added to read: 

(38 ) records held hy the agencr of human services, ll'hich include 
Qrl'scription i11[ormatio11 containing prescriber-identi[iah/e data, that could h<' 
used to ide11tifr a prescriber, except thar the records shall he 11wd<' m 1oilahle 
llpon request for medical research, cmM·istent with and for purposes expre . .;sed 
in sections 462 1, 4631. 4632, 4633. and 9410 o/' Title 18 and chapter 84 of 
Title 1 R. or as provided [or in chapter 84A o[ Title 18 and for other law 
e11[orcement activities. 

(39) records held hv the agency of human services or rhe department o( 
hcmkinJ.!, insurance. securities and health care adminisrrarfrm, which include 
prescription i11[or111mion containing patient-identifiable data, tlim ('O uld he 
used to identi(v a patient. 

Sec. 19. 18 V.S.A. § 9410(R) is amended ro read: 

(g) Any person who kno wingly Ja ils to comply with rhe requireme111.1· of thi.,· 
secrion or rules adopted pursuant to this section sl,a fl he fitteJ .rnhiect to w1 

administrative aena/1)• o( not more than $1,000.00 per violation. The 
cormnissioner mav imQose an administrative penalty of not 111ore than 
$10,000.00 each for those violations rhe commissioner finds were will/id. in 
addition. a11v person who knowingly {ails to comply with the confidentialitv 
requirements of this section or con[ide11tiaf itv rules adopted pursuant to this 
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seNion and w es, .,ells, or trans/'ers the data or information {or commercial 
adl'antage, pernniary gain, personal gain, or malicious harm shall be .whiect 
to an administrative penally of not more than $50,000.00 per violation. The 
powers vested in the commissioner hy This suhsection shall he in addition to 
am • other powers to enforce an y /Jena/Ties, fines, or [or(eitures authorized by 
law. 

Sec. 20. 33 V.S.A. § 2004 is odded to read: 

§ 2004. MANUFACTURER FHE 

(a) Annually, each pharmaceutical ma11u[a,·T11rer or labeler of prescription 
drugs That are paid for hv the o{[ice of Vermont health acce.l'.1' (or indfridual,\' 
participating in Medicaid, the Vermoltf Health Acress Program, Dr. 
Dvnasaur, VPharm, or Vermont Rt shall pav n fee to the agency o f human 
services. The (ee shall be 0.5 percent of the previous calendar year 's 
prescription drug spending hv the office and shall be assessed hased 0 11 

m<mufacrurer labeler codes as used in the Medicaid rebate program. 

(h) Fees collected under this secTio11 shall fond collection and analvsis of 
in formation 0 11 plwrmaceutical marketing a<'ffrities under .\ections 4632 and 
4633 of' Title 18. anal\'si,\' ,,r prescription drug data needed hv the attornev 
general's office [or enfora 111e11t acti11ities, and the evidence-based ed11 c'atio11 
program eslllhlished in subchcmter 2 o[ Title 18. The (ees shall be rollected in 
the evidenre-based education and ad1 1errisinlj fitnd established i11 section 
2004a o f this title. 

(c) The secrerary of human services or designee .\hall make rules [or the 
i111pleme11tatio11 of this section. 

Sec. 20a. 33 V.S.A. § 2004a is added to read: 

§ 2004a. EVIDENCE-BASED EDUCATION AND ADVERTISING FUND 

(a) The e1ridenre-hased edurntioll and advertising fund is established in the 
treasury as a special fitnd to be a source of[inuncing for activities relating to 
fund collection and analvsi.\· o[ in(ormation 0 11 pharmaceutical marketing 
activities under sections 4632 and 4633 o( Title 181 analysis of prescription 
drug data needed hv the attornev general's office [or enforcement activities, 
and for the evidence-based education program established in subchnpter 2 of 
Title 18. Monies deposited into the fund shall he used for The purposes 
described in this section. 
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(b) lnw the fimd shall he deoosited: 

(I) rel'enue [ro,11 the mm111(acfflrer (ee established under section 2004 o( 
this title: and 

(2) the proceeds from grants, donations, co11tributions1 taxes, a11d an y 
other source.\ o( revenue as mav be provided bv statute, rule, or act n[ the 
general assemhlv. 

(r ) The fund shall be administered pursuant to suhchapter 5 of chapter 7 o f 
Title 32, except that intere.\'t earned on the titnd and w1v remaining balance 
shall he retai,zed in the fund. 

* * * Ccm.wmer Protection ; False Advertising * * * 

Sec. 21. 9 V.S.A. § 2466a is added to read: 

§ 2.J66a. CONSUMER PROTECTIONS: PRESCRIPTION DRUGS 

(a) A violation o[ Sfftion 463 I ,,r Title 18 shall be considered a l'io/otion 
under this t hapter. 

(b) As provided in section 9473 of Title I 8, a violation o{.\·ecrion 9472 slza/1 
be considered a violation under this chapter. 

(c )( 1) It shall be a violation tinder this chapter for a manufacfllrer o( 
prescription drugs to present or cause to he presented in the stare a re g11la1ed 
advertisement if that advertisement does not complv with rhe require111e11rs 
concerning drugs and devices and prescription drug advertising in federal law 
mzd regulations under 21 United States Code. Sections 33 / and 352(11 ) and 21 
Code of Federal Regulations. Part 202 and state rules. A 111ami11g or untitled 
lerrer i.\'.rned hv the U. S. Food and Drug Administration shall be pri111a (acie 
evidence o(a violation of federal lmv and regulations. 

(2 ) For m1rpose,\· of this ,\·ectio11: 

(A) "Manufacfllrer o{prescription drugs" means a person autlw ri;.ed 
by law to manufacture, bottle, or pack drugs or hio/ogirnl products, a licensee 
or affiliate o( that person, or a labeler that receives drugs or hio/ogirn/ 
products from a 111an11facturer or wholesaler and repackages them for later 
retail sale and has a labeler code from the (ederal Food and Drug 
Admi11istrarion under 21 Code o{Federa/ Reg11lations1 2027.20 (1 999). 

(8) "Regulated advertisement " means: 
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U) tlte presentation to the general public o[a commercial message 
regarding a prescription drug or biological product bv a 111wwfact11rer of 
prescription drugs that is broadmsr on relevi,\·ion, cable. or radio from a 
station or cable company that is physically lornted in the stare. hrnadcast over 
the internet from a /oration in the stare, or printed in maga:;,ines or newspapers 
that are printed, distributed, or sold in the slate; or 

(ii) a commercial message regarding a pre.w·riptimz drug or 
hiological product hv a 111a11u[act11rer o[ prescrimio11 drug.I' or its 
representlllive that is com,e11ed: 

(I) to the o(flce of a health care pro(essional doing business in 
Vermont, i11d11di11g statemenls bv representatil•es or emplovees o[ the 
mtmufacturer and materials mailed or delivered to the of/'ice; or 

(II) at a conference or other professional meeting occurring in 
Vermom. 

(d) No person shall sell, o[fer for sale, or distribute electronic prescrihing 
.wOware that advertises, uses instcmt messaging and pop-up advertisement.\, or 
mes other means to influence or altem[JI lo influence Ifie pre.,·cribing decision 
o[ a health care professional through eco11omif' incentives or otherwise and 
1v/zich is triggered or in specific response to the i11p11t1 selection, or act of' a 
health rnre pro/'essiollal or agent in prescribing a speci(ic prescription drug or 
directing a patient Lo a c·ertain pharmacv. This subsection shall not anplv to 
information prrwhled to the health care pro[essional about pharmacy 
rei111hurseme11t, prescription drug formulary co111pliance, and patie/11 care 
mcmagement. 

* * * Insurance Marketing * * * 
Sec. 22. 8 V.S.A. § 4804(a) is amended to read: 

(a) The conunissioner may smpend, revokeL or refuse to continue or re11e11• 
any license issued under this chapter if, after notice to the licensee and to the 
insurer represeflfed, and opportunity for hearing, he or she j,11ds as to the 
licensee any one or more of the fo!loll'ing conditions: 

* * * 

(8) The licensee has co111111itted any unfair trade practice or fraud as 
defined ill this tirle. Ir shall be an unfair practice under rhis section for o 
licensee to: 
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(A JU) sell, solicit, or negotiate the [!urclwse of heo/tl, insurance in 
t!tis state through an ad,,ertisement whirh makes use directlv or indirectlv o( 
anr method o f marketing whif'h fails to disclose in a rnnspicuou.\ 11w1111er that 
a purpose o( t/ze me1/10d of marketing is solicitation of' insurance, and that 
contact will he made hv an insurance agent or i11surance companv. 

un u. .. ,, (/IL appointment that \ VCIS made lo discuss Medicare 
products or to solicit the sale of' Medicare prod1w1.,· to solicit sales o(cm y other 
i11s111wu·e products unless the co11.1·11111er requests the so/icitatio11, and the 
produc•Js to be discussed ore d early identified to the consumer in writing at 
least 4R hours in ad1 1ance of the appoi11tme1Lt. 

(iii) Solicit the sale of Medicare products door-to-door prior to 
receiving an invitotfrm from a consumer. 

(B) J\s used in this subdivision. the term ''Medicare produds" 
hlcludes Medicare Part A. Medicare Part B, Medicare Part C, Medicare Part 
D. and Medicare supplement plans; 

* * * 

Sec. 22a. L/1'1GATION REPORT: AUDITOR 

Beginning Ja1111arv 1. 2008 and m11wally thereaOer, the swte 011ditor shall 
provide a report lo the general assembly ll'ith a detailed affowiting of all 
a1110111zts paid by the state with state or federal funds in connection with any 
litigation ('l,al/engirzg the validity of this act or a section ofthis act. '/'lie report 
shall include costs. fees. damages, amounts paid to expert wimesses, salaries 
and beneflts of state emplovees who work on the litigation, amounts paid to 
individuals under co11tract with the state wlzo work 0 11 the litigation, altornev 's 
fees awarded to the other party, anv other amounts awarded bv the court. and 
the number of hours spent by state employees involved in the litigation. 

Sec. 23. RECODIFICATION 

11ie [nllowing sections of Title 33 as amended by t!tis act are recodified as 
follows: 

(I) Section 2005 s!ta/1 he se<"tion 4632 of Title 18. 

(2) Section 2005a shall he section 4633 of Title 18. 

(3) Section 2008 shall he section 4634 o(Title 18. 

(4) Section 2006 shall he section 852 o[Title 2. 
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Sec. 24. REPEAL 

Section 2009 <{Title 33 is repealed. 

Sec. 24a. APPROPRIATIONS 

(a ) The ammm l o[ $200,000.00 is appropriated from rhe evidence-ha.,·ed 
education and advertising (ulld to Ifie departme111 of health for a gram to the 
a rea hecilth education centers [or the evidence-based ed1(('afio11 p rogram 
established under suhclzarter 2 o(Tit/e JR. 

(b ) The w1w111u of' $300,000.00 is appropr iated /iw11 the evidence-based 
education and advertising fond to the of/Ire of Vermont health access [or the 
evidence-based education program 's generic drug sample pilot pro ject a.,· 
described in Sec. 15 o[th is act. 

(c ) The t111101111t of $50,000.00 is ll(Jpropriated (rm11 rl,e evidence-hosed 
education and advertising /imd to the o[{ice of attom ev general titnd for th£' 
coffect io11 and analvsis of in[ormation 0 11 pharmaceutical 111arke1ing octi,·ities 
under sections 4632 and 4633 of Title JR and mwlvsfa o[ prescrimim1 dm r.: 
data needed hv the atrnrnev general ',\ office far en[orcement acfiviries. 

Sec. 24b. EFFECTIVE DATES 

Sec. 17 o/' 1/,i.,· act shall become effecfil •e 110 later rha11 Ja1111arv I . 200R, 
except that the depar tmenr of health and the ofjke of oro[essional regulation 
11wr her.: i11 c111 v necessary rulemaking. re11,.won of (orms, nr o rfter 

administratil1e actions necessarv to imple111enr the program, i111111ediatelr 110011 

passage. The department and office may implement Sec. J 7 for orescrihers 
with license.,· at the ti111e of passage of this act ll'lten the prescriber next 
reauesrs a renew,,! o(rhe license. 

PRESIDENT OF THE SENATE 
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(a) The ircctor of the office of Vermont hea lth access shall establish and 

maintain a ph acy best practices and cost control program designed to 

6 reduce the cost of ·oviding prescription drugs, while maintaining high quality 

7 in prescription drug rapies. The program shall include: 

8 (1) A Use of an ev ence-based preferred list of covered prescription 

9 drugs that identifies preferre choices within therapeutic classes for particular 

l 0 diseases and conditions, includi generic alternatives and over-the-counter 

11 drugs. 
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14 

16 

17 

18 

19 

20 

21 
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17 elft:lg eo,•erage. 
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18 (2) Utilization review procedures, including a prior authoriza 

19 
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plemental rebate program. 
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atiOR 

11 inleAded to eireumvent comp 

12 prograH1, ia:d1:1diRg the s 

13 

14 

15 

16 

17 

18 

19 

20 

thaA Ja:Auary l , 2005. 

~ffi Alternative pricing mechanisms, includin onsideration of using 

maximum allowable cost pricing for generic and other pre ription drugs. 

te1ill Alternative coverage terms, including considerat n of providing 

coverage of over-the-counter drugs where cost-effective in comp· ··son to 

p1csc1iptioa dcags, and aa,1101 izing cooetage or ausages=eapaote 01· pe1 11ntllt1g 

VT LEG 2 18367.v l 
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l 

2 

":a csI1sa11101 ts split anal. piH if seat affooti-ov aad nrodicailJ apptspriatc fur 

4 preferred drug list, and to enable prescn 

5 exception to the preferred drug list choice with a min 

6 

7 

8 

9 

10 

11 individuals receivin 

12 other state or ublicl funded 

ricin is 

licable and an 

13 

14 

15 
16 
17 
18 
19 
20 
21 

contractin HC look-alikes to 

.. ,B!lutg&,.,.mt o: , st818 Manl'l!g&me11t ae, , icon. 

OIi 

dividuals receil'/·11 1 

workers' com 'Jl'll .mtion b<; wr state or mblicl , 

22 8 A • oi.nt harmaceuticals 

23 ~beii o iuien (e)(l ) ef ~hio oeetie11. 
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r any other health benefit plan within or outside this state 

rticipatc in the program. For entities in Vermont. lhe director 

ment the rogram through a joint 

onsortium. The ·oint pharmaceuticals purchasing 

consortium shall be offered on a luntar basis no later than Januar l 2008 

subsidized urchasers to the extent 

u oses of this cha ter b Januar 

urchasers" shall include the de artrnent of corrections 

health Medicaid the Vermont Health Access Pro ram VHAP 

Vermont Rx, Healthy Vermonters, Healthy Vermonters Plus, workers' 

compensation, and any other stale or publicly funded purchaser of prescriptio 

con r 'ne,fir plan within or 0111.\icle this state 
that agrees top r,rpa~'" • • • mont, the director 
shall direct/ ' o 1h a ·oi,ll 

harmaceutirnls 
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,rarticahle and consistent 

o access shall seek autlwri-ation 0111 the Ce111er.,· 'or 
icaid to include 'J11rchase.,· 1.11 Medicaid. "Stale or 

hcallh Medicaid the Vermont Health J\cc.:css Pro lram 

• om cnsation and an 

* * * 

J 3 director for the adoption oft preferred drug list. The board's 

14 recommendations shall be based on evidence-based considerations of 

15 clinical efficacy, adverse s ide effects safety, appropriate clinical trials. and 

16 cost-effectiveness. "Evidence-based" sh II have the same meanino as in 

17 section 4261 of Title 18. 

6 

in the drn 

the referred dru list in connection with the 

Sec. 2. 33 V.S.A. § l 998(g) is added to read: 

18 

19 

20 

21 

22 

23 

24 

25 

26 

(g) The office shall seek assistance from entilies conducting independen 

tCSWtCli itllU cite cffbcd CCILCSS of pre.1c1.ip~io11 di ag. : as tbs Owson Henlrb ,. 

VT LEG 218367.vl 
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1 

2 

3 

4 

ort in the develo ment and the administration of the 

dru list and the evidence-based education ro ram established in 

5 ' * * Pharmaceutical Marketer Disclosures * * * 

6 Sec. 3. 33 Y.S.A. • 2005(a)(3) is amended to read: 

7 (3) The office o he attorney general shall keep confidential all trade 

8 secretinfonnation, as defi d by subdivision 317(b)(9) of Title 1. except that 

9 the office ma disclose the in rmation to the de artment of health and rhe 

12 

13 

14 

15 

16 

confidential. The disclosure form shall pen 

information that it claims is a trade secret ac; defi din subdivision 317(c)(9) 

of Title J. [n the event that the attorney general rece es a request for any 

information designated as a trade secret, the attorney gen al shall promptly 

17 notify the company of such request. Within 30 days after su notification, the 

18 company shall respond to the requester and the attorney general 

19 consenting to the release of the requested information or by certifyi 

20 writing the reasons for its claim that the information is a trade secret. 

21 1eqacstct aggtioocel 1s, !Me 88M'f:HU119'1J fiifHilnRe may eppl;: to the rnperioc cowt 
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3 court pr eeding. Prior to and during the pendcncy of the superior court 

6 may provide the req sted information to the court under seal. 

7 Sec. 4. 33 V.S.A. § 200 a)(4) is amended and (d) is added to read: 

8 (4) The following sha be exempt from disc losure: 

9 * * * 

S. 115 
Page 9 

10 (D) scholarship or other su art for medical students, residents~ and 

11 fellows to attend a significant educationa sci,enti fic, or policy-making 

12 conference of a national, regional, or special medical or other professional 

13 association if the recipient of the scholarship or er support is selected by the 

14 association; and 

J 5 (E) 1:JArestrieted graAl:s for e0AtiF1t1iAg ffledieal e 

16 

17 

18 

19 

20 

ff9 prescription drug rebates and discounts. 

*** 

d Disclosures of unrestricted rants for continuin 

b 
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* * * Price Disclosure and Certification * * * 

.A. § 2010 is added to read: 

• 2010. ACTU~ PRICE DISCLOSURE AND CERTIFICATION 

the state shall on a uarterl basis 

harmaceutical rich, criteria to 

9 the director of the office of Ver nt health access for each of its dru s: 

10 

11 

12 

13 

l the avera e manufactur • rice as defined in 42 U.S.C. 

§ 1396r-8(k); 

2 the best · rice as defined in 42 1396r-8 c)( l )(C); and 

3 

14 to purchase the drug. 

15 

19 Human Services and Section 1927 of the Social Securit Act for re 

20 JYI icing :::dhoefolog y cl ma, aelsptirn s tt a SL&iii!l@do1& ldlt. 
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overnment in accordance with 

rice or best 

S.l l5 
Page 11 

ee of the manufacturer shall certif to 

9 access that the re 

11 eriod. A desi nated em lo ee shall b to 

12 the chief executive officer or 

13 

14 
15 
16 
17 
18 
19 
20 
21 
22 

23 

24 

25 

26 

d Whe11 mcmtt aclurer o 1reu-r1111m1 ·ed i11 this srate 
re )(Jrfs the in ·mation rec t • , under .wh.H'c his section the 
1resi t c/11 execu • or a de. 1 1/0 •ee o the 

1110111 r shall certi 'ice on a om • the direclnr o 
the o Ver1110111 health r1 • • '\'s that the re 1 ·e the same as 
those r ol'emment as r U.S. C. Ii 

J 396r-8 bate 1eriod. A ovee shall 
be w1 e I ,\ directlv to the chie exec, , resident 
and wlu . ed to make the certi 1catio11 11ml 1. 

e Notwithstandin an revision of law to the contrar 

record as defined in subsection 317 b of Title I. Disclosure ma be made b 

VT LEG 2 18367.v I 
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heno,e,, ~l.at disclosa10 eloc .. , iiOt change ~re confidential status of Ute 

the office in its contract with the entit . Data com iled in 

this 

section are of Title l rovided 

the 

neral shall enforce the rovisions of this section under 

ud act in cha ter 63 of Title 9. The attorne eneral 

conduct civil investi ations and brin 

ractices overned b lhis section as is 

onters Plus * * * 

Sec. 6. 33 V.S.A. § 2003 is amended tor d: 

§ 2003. PHARMACY DISCOUNT PLANS 

(a) The director of the office of Vermont heal access shall implement 

pharmacy discount plans, lo be known as the ''HealtH Vermonters" program 

subchapter 8 of this chapter shall apply to the director's authorj 

lhc pha1111ac1 discoant plw,s cstabli.dscd by this scct:iotL 

Vi LEG 2 18'.167.v l 
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ehe!H'e 

discounted cost, ich shall reflect a state payment toward the cost of each 

8 (c) As used in 1his sec 

9 ( 1) "Beneficiary" me 1s a11y indil•idual <'11 rolled in eilher the Healthy 
10 Vermonters p rogram or the H !thy Vermonter.1· Plus program. 

11 (2) "Healthy Vermonters e11e.fi'ciar_v" 11u1011s a11y individual Ver111011t 
12 resident without adequate ,·overag 

13 (A) who is at least 65 years f age. or is disahled and is eligible ji,r 
14 Medicare or Social Security disability b 1e[t1s, ll'ith l1011.1·elwlcl incmne equal /0 

15 or less than 400 percent of the .federal p l'erty le1-el, a.1· rnlrnloted under the 
16 rnles of the Vermont health access plan, a .1 11ended: or 

17 
18 
19 

20 
21 

22 
23 
24 

25 
26 
27 
28 

29 

( B) whose household income is equ 
the federal pol'er(v level, as cairn/med under t 
ucccss plan, as amended. 

to or less 1ha11 300 percent rf 
rules of the Ve rmont Hn 11!/1 

(3) ''lfealtl,y Vermonters Plus /Jenejkiar_\ ' metms any individual 
Ver111nn1 resident witho111 adequate col'erage+ 

fAt ll'hose ho 11Jehold income is greater than 30 ace111 and equal to 
or less than 350 percent of the federal poverty le,•e/, us c rnlated under 1/ze 
rules of the Vermollf health access p /011, as m11e1uled-HH' 

wh,<Jse .fmni!y /ll ('tlf.,' 
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9 fuAdiAg €er positiOAS 0A 

JO determinations. 

Sec. 7. J 8 V.S.A. chapter 221, subchapter ·s added to read: 

Subcha 

§ 947 l. DEFINITIONS 

As used in this subchapter: 

and includes his or her de 

through that health plan. 

S.J 15 
Page 14 

er 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

2 "Health insurer" is defined b subdivision 9402 9 of lhis title a 
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Od a health im11na11ee sen.pa,,:, . a ao1m: ofit 1.e,.,,it&l m:t:I meelienl 

Ian to beneficiaries who are em lo ed or 

of Vermont and an a ent or instrumentalit of the state 

ort to state overnment· and 

D Medicaid Ian Vermont Rx and an 

other ublic health care assist 

3 lan offered administered or 

dru benefits rovided b 

pharmacy benefits: 

(A) mail service pharmacy: 

retail network mana 

claims to pharmacies for prescription drugs dispensed to beneficiaries: 
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certain patient compliance, therapeutic intervention. and generic 

erforms 

harmac a ement. The term includes a erson or entit in a 

with an entit harmac 

benefit mana ement for a 

UIRED PRACTICES 

Ian shall: 

1 ence 

conduct of an ente Tn the case of a 

health benefit Jan offered b a health insurer subdivision 

administerin the health benefit 

or subscriber contract or Ian and in com liance with all a 

21 I (uj ehz:'t:1.1 the , ,;;1f1a:c1 )Hnct'u'cu tJIJ:e, a:·ac , t1 ,;hc::1J1uc p heJJc(i·r 1J1t1J1age, 
22 1t((or:1 J>ttrn:fdc: n/1arn1ffc:ll bttuufit 111crs:qaruftt1( (ior c: iaffclr'z n/on rl10I/ · 
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11 like cc acit • and amiliar with such maffer.,· would use ill 
t menri. o ·a like character alld with like aims. /11 the rose 
o 'Jlan o •red h • a helllllz insurer as de 111ed h ' subdivision 
9 o this title the healrh ifl.lurer slw/1 remain res 1011sible or 

1 tlze health be11e lf J/a11 in accordance with the health insurance 

all financial and utilization information r uested b a 

rer under this subsection ma not be 

disclosed b the health insurer to an ·son without the consent of the 

sure ma be made b the health 

insurer: 

2 1 63 of Title 9 rovided that the information shall be 

22 rior to the information beina unsealed 

23 

24 

25 

26 ♦ 

information should remain confidential; 

(B) when authorized by chapter 63 of Title 9; 

m, e,hca mducl'!l 1,y ll eeu:t Fer g:oeel-eftu!!e SOO"NAj er 

VT LEG 2 18367.v l 
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a fl!J' :: I.on ottl:01 ed Is p tho oommil'ltJionsr ~r+teerhl, in1'1Yts11 os 

in subdivision 9471 2 A of this title ursuant to the rovisions of 

a health insurer in writino- of an oin 

• ractice of the harmac benefit mana0 er that resents 

directJ 

7 section. 

8 4 

12 dru s and the benefit or a ment direct! to the 

17 pass that payment or benefit on in full to the health insure, 

for remuneration of an kind that a er l9 

20 

21 Ws1Jcf.oiorim1 ~Mtior 81 001, ioeo ~o tho he&l~surer ' 11 1.eyahh phM, including 
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ed from retail harmacies and 

information under this 

subsection Information desi nated 

e disclosed b the health insurer to an erson 

A rovisions of cha ter 

63 of Title 9 ation shall be filed under seal and that 

the court shall ive notice and an 

information should remain confidential; 

B 

C when ordered b 

D when ordered b the commissioner as to a 

defined in subdivision 9471 2 A of lhis title ursuant to lhe revisions of 

Title 8 and this title. 

b A harmac benefit mana er shall 

that the terms contained in this section ma be included in the contract b 

!ffts phm111ac y bcucfit-1na11agc1 a11d t½te health i11su1 e1. 
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E3MFORCE3MUN'F 

attome 

shall be available to enfor 

b In connection with an 

S.11 5 
Page 20 

ntracts for harmac benefit 

available to the commis ioner under this title 

aw. a violation of this subcha tcr shall be 

and remedies available to the 

rovisions of this subcha tcr. 

tion for violation of the Vermont consumer 

15 fraud act the commissioner's deter inations concemin the inter retation and 

18 

19 

20 

2 1 

22 

23 

mana er. The commissioner ma enforce a violation o a 

the commissioner and the attorne 

e11,e1eeme11t tte~ion ag1tin1tt aa, perno11 01 entilr ,01 a : iolatim. of ti n .◄ 
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'Jro11ided in s11bsectio11 d o this Sl!Clion in addition to an • 

,. 1icied in .wbser-tion o • this section all ri , it , tmd 
remedies a ilahle to the attome • 1e11era/ and rivate 'Jartie,\· to en orce the 
Vermont rem. mer raud act shall he available to en orce the 'Jrovisions o this 
.rnhchapter. 

b 11•ith an ' action <Jr violation o the Vermont co11.rnmer 
raud act the • ' atio11.\· co11cernin 1 the inter relation 

and administrati< 1is .rnbcha Jter and ·11/es ado Jted 
hereunder shall ca alidit, . The arrom e the 

1er 1rior to !he <' 0 1111 an , 
illl'(!S{i 10tio11 "th res 'Jee/ to an • J/,ar111acv hl'ne it 
manager. 

c The exa111i11e or otherwise en rJrce a 
1'iolatio11 o this subch it 111a 1w 1er under ,\ection 
9-112 o "this litle as i th r were a hM lth insurer. 

d The commission 1e a11thori to inves • ute 
examine and , • • ·., suhcha ·elati11 lo a 
J/wrmar, he11e wn11ac • t 111a11 er'., 

contracllfal rel . with and c , with re. to a health 

e the ore 1oin the co missioner and the attom e , 
)eneral ma hrin a 'oint en orce111e11t actioll a 1a st an,· 1er.'im1 o r enti • or 

a 11irJ/atio11 o(this suhc/wpter. 

Sec. 8. 18 V.S.A. § 9421 is added to read: 

• 9421. PHARMACY BENEFIT MANAGEMENT- REG 

AUDIT 

a A harmac benefit mana er shall not do business in this st 

first re with the commissioner on a form and in a manner 

VT LEG 2 18367,v l 
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In acco1daace wit-I, 1olcs adopted by the co11111iissio1101 , pba1n121cy 

• an administrative-services-on! contract with full ass 

5 throuoh of neootiated • ces rebates and other such financial benefits which 

6 

7 

8 

9 

10 

I 1 

12 

l.3 

14 

15 

16 

17 

services-on! contract shall i a able b the health 

insurer which re resents a co 

c l In order to enable eriodic verification o 

benefit mana ers shall allow access in accordance 

information nccessar to conduct a com let:e and inde 

contract 

under subsection ass throu h of ne otiated dru rices 

19 in both retail and mail order sett.in s or resultin 
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subsection b h of a11 financial remuneration 

mana 

C an 

activities of the 

2 The harmac benefit mana er and the health 1 

audit rovided for in subdivision l of this subsection in a contr 

health insurer has been notified prior Lo entering into U1e contract that th 

uhiJity to aadi:t is aeaitabtc. 

stme o • Ver111n11t and 1ro 

or le 11 nza,w 1e111ent shall 1101 h insurers 

•er Jrrwide 1wtario11 rhar a <- uor rion or 
an adm . . 11l racr wit/ I Ja.\·s throu 1h o II otiared 
nias rebates ancial hen l'hich would identi , to the 

e1•e11ue an t is 1enerall • aw,ilahle and 

uoratio11s or an ad111ini,·r, ive-sen•ices-onl • contract shall include a 
reasonable ee a •able b , the he h insurer which re Jresenrs a com Jetitive 
J/wrmacv he11e lf ro it. This sub,\·ec • n ,\hall 110 1 he inter rered to rec, 11ire a 

r I /11 order to enable ,erio 'cin arra11 1 eme11ts in 
ad111i11istmtive-services-onl • cm1tmc mc111a '£' r s she,// allow 
access in accordonce 11,ith rules a sioner b , the lzealr/z 
insurer who is u Jar / • to the admiHist raTi l'e-ser viC'es-r ·t to 'i,w ncial 
and contrartual in nrmmio11 ner-essar • w cmzduct a com I inde ,ende11t 
audit designed to 1•erifv the following: 

A ull Jass thm u ,Ji o ne ntiated dm , , r ices and 
nftt\ -ull cl, n,g:e ttf."a,;c Fldtttf ttt /;cnc&·c , · 8, /en o{ tilten ~,erarft'r ,,t 1 • 1 
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(B) IL1// p C1ss throut1h o(a/1 financial remuneration associated 11·ith all 
dru 1

• ·.\' 1ensed to hene iciaries o the health 1lan in hoth retail and mail 
orde or re.rnltin , mm a11 v o the Jhar111ac ement 
unclio ed in the cmlfracr · and 

11 , other veri ,cations relarin , ro the 1rici11 , arran 1e111ents and 
acth•ities o tht 1/,amwc ' be11e it 111m1a 1er rec uired b • the contract i • re uired 
bv the commi,\'Ji 

revisions 

benefit mana ers in the manner 

commissioner in a manner and form 

information is ke t confidential and t disclosed b a health 

insurer. 

(f) As used in this section: 

1 "Health insurer" is defined in subdivision 9471 

2 "Health Ian" is defined in subdivision 9471 3 of thi. ··tie. 

3 "Pharmac benefit mana ement" is defined in subdivisio 
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f 1) 0Phat lll&o p hcacfiit n1a11agc1B is dcfiucrJ in suhdi, isis11 9171 €$1 cf @jJia 

PPLICATION 

d 8 of this act a l to contracts executed or renewed on or after 

ses of this section a contract executed ursuant 

deemed to have been tember I 2007 even if the contract 

was executed after that d 

12 Sec. 1 l. 18 V .S.A. chapter 91, sections 0 1-4608 are designated as 

13 

14 

15 

16 

17 

18 

19 

20 

21 

subchapter 1 which is added to read: 

Subcha ter J. 

Sec. 12. 18 V.S.A. chapter 91, subchapter2 is add 

Subcha ter 2. 

§ 462 L DEFINITIONS 

For the purposes of this subchapter: 

( l) "Department" means the department of health. 

2 "Evidence-based" means based on criteria and 
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ble research and shall be free from conflicts of interest. Consideration of 

vailable scienti fic evidence does not reclude consideration of 

roved b an institutional review board. 

E-BASED EDUCATION PROGRAM 

in collaboration with the attorne eneral the 

Unfrersit , o Vermont a, a health center 1ro 1rw11 and the o ice o • Vermont 

with other states in establ ishing this program. 

1d collaboration from 

h sicians harmacists 

mana ers the dru utilization review board medical sc 

20 c The de artment ma contract for technical and clinical su 

21 n, elo!'"ll8t1t Ml8 til.e atintiniotratiou of til ,e p. ouam ftom 011tit!iM eoneladiag 
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d artment and the attornc eneral shall collaborate in rcviewin 

includin awards from ht b the attorne ainst 

tion records Lo be used to tar 

toward h sicians who 

This ractice raises dru 

ensure the rivac of Vermonters and health care rofessionals b 

the commercial use of prescription information. 

fls) l'ts a.--1al ia ti.is .Acctioa. 
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that is intended to be used or is used to influence 

et share of a harmaceutical roduct influence or evaluate the 

havior of an individual health care rofessional market 

ients or evaluate the effectiveness of a rofessional 

2 "Electronic ansmission intermediar " means an entit that rovides 

the infrastructure that cot ects the com uter s stems or other electronic 

rescribers hannacies health care 

health insurers third- art 

administrators and a ents and con ctors of those ersons in order to facilitate 

authorization re uest claim 

3 "Health care faci lit as in section 

15 9402 of this title. 

16 

17 

18 

19 

20 

21 

4 "Health care rofessional" shall have the 

9402 of this title. 

5 "Health insurer" shall have the same meanin 

this title. 

6 "Pharmac " means an individual or enti t licensed or 

1111ser ehop~e, 36 ef TiHe 26. 

as in section 
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(?~ "Pr1u11tser'i m@Mls 8:1\ inei,idt:11d aliened by lace to p,cscribc and 

in the course of rofessional ractice. 

s" means information or documentation from a 

business in Vermont or a 

a self-insured em lo er an electronic transmission 

or other similar en tit shall not license transfer use 

r-identifiable data for an commercial ur ose. 

d This section shall not a 

l the license ulated records for the limited 

harmac reimbursement' 

14 rofessional the atient's health insurer or the ent of either· or health care 

15 research; 

17 patient's authorized representative: 

18 

19 

20 

between licensed harmacies 

VT LEG 2 18367.v l 



2 

3 

4 

5 

6 

BILL AS INTRODUCED 
2007 

S.115 
Page 30 

e atient's health condition adherence to a rescribed course of 

atient safet notices or clinkal trials· 

re cha ter 84 cha ter 84A or section 94 IO of 

7 this title or as otherwise 

8 

9 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

Vermont or federal law enforce a ed in his or her official 

duties as otherwise provided by law: 

7 the collection use transfer o 

data for commercial u 

no reasonable basis to believe that the data 

person. 

e In addition to an other remed 

rules ado ted under this section b the attome 

action were brou ht under the Vermont consumer fraud_act c 
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2007 
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Page 31 

th~mrorrmygem;rnt-com;titutes-a sepmatc cMk iolatieu :fut w liieh the atto1110r 
\ 

generhl may obtain relief. 

* * * PrcJcriprion Drug Dara Confide11tiality * * * 
V.S.A. chapter 91, suhclwpter 3 is added ro read: 

Subrlwpter 3. J11 fo rmatio11 Requirements 

ENTJALITY OF PRESCRIPTION INFORMATION 

111ds that it ha.\ become an increasin 11 1 <·01111110 11 

h •sid ans and other 1rescrihers in 
J/wrmaceutical marketin , and ,; t,\ 

all Vermont resident.\ and com ,romises the 

ensure the >ril'ac • ters ond healrh care ro e.uionals h • 1rohihiri11 • 
the ,·ommercial use 

1 "Commercial " shall include tufrertisin , marketin , 
, romotion or an • activir ed to he used o • ,sed to in l11e11ce 
sales or the market share rical 1rod11<·t r zce or evaluate 

·cribin , behavior care sional market 

plwrmcweuti{'(l/ de/ailing sales force. 

2 "Electronic lmnsmissim means w1 entit • that 
1ro1•ides the in rastruclllre that co lifer ,. rstems or other 
electronic devi<·e.\· used b ' health care m essio rescribers ,lwrmarie.\' 
health care arilities and J/wrmac • bene 1t mam ers health insurers third-
J(lrt • administrators <mc. ents and . • rder to 
acilitate the secure tra11.\/11ission o cm i11di11idua order 

re ill autlwri-ation re 11e.\·t claim 
in formation. 

3 "Health care acilin·" .,hull have the same me as i11 section 
9402 o(this tirle. 

4 "I/ea/th rnre ro e.uimw/" shall hm·e the same as in 
section 9-102 o{this title. 

5 "Health insurer" shall hm•e the smne mea11i11 , as in .\' l'<' 
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2007 

Title 26. 

S.1 15 
Page 32 

" Prescriher" means an i11dh•it/11al allowed b • /all' to ,rescribe and 
rescri Jtimt d ru 1,\ ' in the course o Jro c•s,\imwl ractice. 

e ulated records " means i11 omwtio11 or docume11tatin11 rom a 
Jres vritten b , a 1rescriber dnin , business i11 Ver111011t or a 
Jresc 1sed in Vermont. 

1.rnrer a se/ -insured em >lo er an eleclro11i<· t ra11.w11issio11 

use 
CO,//{Wllll m t ienl-i 
commercia l purpose. 

d This section s/zall 11 

1 
}11/"JOS<!.\' () 

com ,liance· }(lfient care 111011a •ment · 11tili"'atio11 re l'ie11· hv o hea lth care 
Jro essional the atie11t ·s health i, urer o r the a 1e11t o • either· or health rnr e 

r esearch; 

2 the d is Je11si11 > o 1rescri 1t II medications to a wtient o r to rhe 
patient 's authori;.ed repre'!entative: 

3 the tra11smissi • erween mi authori "'ed 
Jrescriher and a license ,rmacies or that mav 
or·cur in the event a JJw 

4 care mana 1eme11t educational co1111111111 1atie11t 
ahnut the Jatie11t 's hetilth co11dition adherence 
them 1 • and other in ormmirm rehlfin 10 the d • 1e11sed treatment 
n Jtinns recall or atient .w et notices or c/ini 

or section 9.JJO 
of this title, or as otherwise prrwided b y law; 

6 
Vermont o r edera/ law e11 orcement 
duties as othern·ise provided hv law; 

7 the collection use trn11s er 
or con11/lercia/ ur wses i the data do not ide11ti • a erson and ther i.\ no 

recu onahle basis to helh: 1•e that the data >r<wided could be used lo iden a 
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BILL AS INTRODUCED 
2007 

ma 
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shall It , im •ale to obtain remedie.\ a., i the 
acrion were hro er t co ner raud act cha rer 63 o 
Title CJ. Each 11 • rules ado )led under this 
section b tl,e a/lorn irate civil 1·iolatio11 or which 
the a/lom ev general mav obtain retie{ 

Sec. /4. 18 V.S.A. § 94/0(e) is amended 10 read: 

(e) Records or information protected by the of 1/,e 

ph_vficia11-patie11t privilege under .rnhsectio11 1612( a) of fir le ·oter·ted b ' 
section 4631 of this title, or othe,wise required b\' fa ll' to he held cm1 
shall be filed in a manner that does not disclose the identity <f the protec 

formation protected by the provisions of the 

physician-patt t privilege under subsection 1612(a) of Title J 2. protected by 

19 shall be filed in a manner th oes not disclose the idenLity of the protected 

20 person. 

21 Sec. 15. 

22 

23 

24 

25 

26 

27 

§ 4641. CO-PAYMENT PRICfNG 

A erson licensed or re istered under cha 

retail cost of the prescriplion drug. 

~et . t6. S ( .~ .A. § 4tt,6f ts adt1el1 to I Cad. 

ea 
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2 

3 

4 

5 

lan offered b a health insurer 

uired b the insurer or the usual retail cost of the 

6 * * * Unconscionable Pricing* * * 

7 Sec. Jq-: 18 V.S.A. cha er 91, subchapter 5 is added to read: 

9 § 4651. PURPOSE 

l2 delermined to be a serious 

13 § 4652. DEFINITIONS 

14 For purposes of this subchapter: 

15 

16 

l "Affected art " means an • indirect! affected b 

18 interest. 

20 

21 

n • • es accorded b the seller to the most favore 
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2007 
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(~1 "fatchasct " Iilc&11s a,, y person wJ10 engages p1inmril y in scHing 

erson who trades in dru s for resale to 

s 4653. UNC NSCIONABLE PRICING PROHIBITED 

on dru s or its licensee shall not sell su l for 

4654. SERIOUS PUBLIC 

a 1 The commissioner of he th ma issue a declaration that a health 

condition is revalent in Vermont to s h an extent as to constitute a serious 

public health problem. 

etermination b the 

section. If the attorne 

comrnissioner of health shall consider the request. 

when declarin that a health conditioo_is_a serious 
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e extent that information is avai lable· 

6 other relevant facto as determined b the commissioner. 

• 4655. UNCONSCIONABLE ICING· PRIMA FACIB CASE 

favored purchase price. 

is shown the burdens of 

of the evidence shall 

shift to the defendant to show that a 

roduction of the lobal sales and 
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BILL AS INTRODUCED 
2007 

b residents and the overnment of Vermont. 

6. CONSUMER FRAUD ACTION 

S.1I5 
Page 37 

eneral or state's attorne shall enforce the rovisions of this 

and remedies available to enforce the consumer fraud act 

revisions of this subcha ter. 

4657. CIVIL AC 

a An affected shall have standin to file a civil suit in a court of 

leadin s shall be served on the 

16 proceedings commenced under this section. 

17 § 4658. REMEDIES FOR CIVIL ACTf ONS 

18 

19 court determines that an erson has violated this cha 

20 ca ti1orizcd to 1011dcr . 
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BILL AS INTRODUCED 
2007 

2 

3 an order re uirin 

rices· 

treble dama es· 

reasonable value of its services and its ex 

prosecuting the action; 

(4) costs and reasonable attorney's fees; and 

11i,, other reli&f tieerned appt015fittte I,, ~he eou1.1t. 

Unm nscionahle Pricin g 

S. l l5 
Page 38 

fer is to ensure Ver111011ters a 'ordahle access to 
the treatment o certain health cm1di/io,1.\ 

health Jroble111 in the state. 

17 ~ /'-'-....:..;.'-'-='"""-=-"~-'-'--'-''---.;.;..,.;r=-==........,,.::.:.;.:"""""-...:..:..:._--'---"-''-'="-'-'-'--"'-'-'-..:...,..:~ =-..:='-'-"-'~ 

18 ··ces o rescri ,tion dru 1s includin , an • 
19 or ,,m i-at ion re 1resenti11 ' such er.wms or w1 , 'Jer.wn or o r 1a11i at ion 
20 repre.,enting the puhlic intere.,t. 

2 "Most a i•ored urrlwse m ,ri<·e o 'ered 11'ith all 21 
22 
23 

ri 1hts and rivile 1 es a fforded hv the sell to the most 't11•ored mrr'haser in 

24 
25 

26 
27 

28 

Vermont. 

3 "Purchaser" means an • 
drugs directlv to con.wmers. 

4 ''Seller" mean., an 1 >erson who trades 
purchasers in this state. 

Iii""'-'..: l '-' t (..:JQ~•D..t::!. [ "l •r •.nLfl qn1£'." 1AI/".'. na.l'.}rr r a,~r»c § 405 .. 1. &i ♦ C l??f.?C J on, lDBLJ s l?a C iM U i !7& 1 I JWPW_.j{? 

or resale to 
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mont or an 111zc011:,cionahle 1rice a 1rescri tio11 dru, necessarv to treat a 
uhlic health threat rovided or in section 4654 o • rhis ritle. 

The commissioner o • health ma , issue a dedara1ion !hat a health 
cmz •valent in Vermont to such an extent as to constitllle 
a seriou eat. 

2 1e11eral ma rec. uest a determi11atin11 b the 
cm11111issioner o whether a health condition or disease meets the 
criteria in this se ·on. I the allome , 1eneral makes a rel uesl under !his 
s11hdi11isio11 the com, ·ssioner o health shall consider !he re uesr. 

h r·ommissioner shall consider !he ollowin , actors 
1v/zen declarin Ith condition or disease is a serious mhlic health 
threat: 

I the number o Venn 

2 and ,rivare 

3 the cost o a Jrescri lion , or a class o Jresc'ri 1tio11 dru 1 s used 
to treat tlze hea/1h to the extent tlwr in o wtion is l/\1(/i/able · 

4 whether a ,resc r class o rescri 1tio11 dm 1s i.,· 
essentiol (<,r 111ai11tai11i11g hea . 

5 whether cm1.rnmer,'i a ected wirh the ealtlz condition are unah/e ro 
a ·ord the 'Jrescri'Jtfon dru, at the currenl Hice· ul 

6 other rele11a11t actors as deter11,ined b,, th 

s 4655. UNCONSCIONABLE PRICING · PRIMA FA 

a A 'Jrima c,cie case o 1mco11sci01whle ,ricin , as rohibited in sedion 
4653 o this ritle shall he established where the ma1111 c1 urer's ,rice o • a 
,rescri 1tio11 dm 7 in Vermonr is over 30 H~r I the 'Jrices 

available to ederal a •11des in Vermont under t dule the 
1rices available thro11 h the Healthv Vermonters 

purclwse price a vai!ah/e in Vemwnr. 

h I a 'Jrima acie r·ase o 1111co11scionable ,ricin 

riced h , showin !he demonstrated costs o • im1enrio11 develo m1e11t c I 
production of rhe prescrimion drug, glohal sales and profits w date, 
{,lfl Hiatlttn111i@tJ -~r ,..,.,, §fHl:I!' I lltflf &meted . ,,dcm, h 01t1f 
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eneral or slate 's attomev shall en orce the 1rovisimzs o this 
., ermont consumer raud act in cha fer 63 o Title 9. All 

nd remedies a11ai/ahle to en orce the consumer raud act 

to i/e a d vil suit in a C'ourt o • 
c a violation o cha Jter and to seek a remedv 
in 1 ·wzctive r<'li 

ze\' eneral bri11 1s a,1 

shall be served on the 
es o Cil'il Procedure. 

not a ecr the validit o rlie 

' 4658. REMEDJl!'S FOR C!Vl 

a11thorized to render: 

o n Verma able ,rices · 

2 all order o 'dama 1es i11c/11din J tre e dama 1es· 

3 an order re~ uirin, reimbursement Ver111o flf or tlw 
reasonable value o its services and its ex '11.\'es in investi 1ati11 • and 
proseC'utin g the action; 

( 4 ) costs and reasonah/e attornev ·.1· (ees: and 

5 mz , other re/ie deemed a J ro ,riate b I the er 

sel "J:.fs. 33 V.S.A. § 1998a is added to read: 

§ 1998a. MANUFACTURER FEE 

a For u oses of this section 

VT LEG 218367.vl 
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the Vermont Health Access Pro ram Dr. D nasaur 

5 c Fees coll ated under this section shall fund the im Jementation and 

9 implementation of this section. 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

• tie 18 shal I be considered a 

73 of Title J 8 a violation of section 9472 

c 1 Tt shalJ be a violation under this cli 

• tion dru s to resent or cause to b 

advertisement unless that advertisement meets the r 

VT LEG 218367.v I 
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BILL AS INTRODUCED 
2007 

B "Re ulated advertise 

ublic of a commercial messa e re 

slate broadcast over the interneL fro m a location 

ma azines or news a crs that are rinted distributed 

software that advertises uses instant mcssa i 

S. 115 
Page42 

resentation to the eneral 

ical 

localed in the 

uses other means to influence or attcm t to influence th 

of a health care rofessional throu h economic incentives or otherwis and 

1111ioh is trisgMcd or io spacific response to the input sclecti20 cc act of a 
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-1teatm ca;e ptoiessloual 01 agent in pHoei;i~iAS a 1.pHi~e @liiRoi;ist..aA dr~s ar 

eitcding a patient to a 001tfti11 phM1'2ft8;r 

CONSUMER PROTECTIONS · PRESCRIPTION DRUGS 

section 4655 o Title 18 shell/ he co11.'>idered a 1•iolatio11 

,,fried in section 9473 o Title JR a l'inlation o se<"tion 9472 shall 
1 11iolatirm 1111der this dw Her. 

cha >fer or a ma,111 acrurer o 

Jre. 'Jresent or cause to be Jresenred in the stllle a re 1ulated 
adver . t ad1•ertise111e11t does not com J/ ' ,rith the rel uire111e11t.\' 
co11<'emi11 mishrmu, dru 1s and devif'e ,,· and ,rescri }lim1 dm , ad1•ertisi11 , n • 

edual law and re 11/ ions under 2 1 U11ited Stmes Code Sections 33 1 mu/ 
352 11 and 2 1 Code o eclero/ Re 1 11 /atio11s Parr 202 and state mies. A 
ivamin, or untitled le b , the U. S. Food and Om , Ad111i11i.Hmrio11 

a violation o ,•demi lm1· and re 111/ation.,. 

2 

A 011 dru ',\" mean.,· a ,erson autlw ri-ed 
h • law to 111 u 1,1· or bioln 1ica/ Jroducts a /ice11see 
or a • iliate <J I erso11 or a h eler that receives dru ' .\· or hiolo 1 i<·al 
,rnduct,· r 111a r1ct11rer or U'ka 1 es them or latu 
retail sale and has a labeler 1 ral Food and OmQ 
Administration under 21 Code o 'Ft 2027.20 1999 . 

B "Re 1ulated a<fr • •sentotion to the ,eneral 
mblic o a commercial me.,·.\ ,tion dru , or biolo 1ical 
,rodtu·t h ' a manu acture at i.\ broadcast m i 

television rnhle or radio ro11 . 11 1 that is ,h •sica/1 • 
located in the state broadcast ,wer the i11tcm et ron 1 /oration in the state or 
1ri,11ed in 1110 1<r ine., or nell'.\ a Jers that are ,rimed t ·Hrilm ted or ,;;old i11 the 

state. 

d No er.,011 shall .,ell o er 'or sole or distribute e 1re.,crihi11 , 
.w t ivare that acfrertises uses i11sta111 mes.,a in , and m 1-u , • 1u•111.,· or 
uses other mean ,· to i11 lueJLce or a/fem Jt to in 7uence th derision 
o u health care ,ro essi,ma/ throu It economic i11ce11th·e., or 1·i.,·,, mu! 
which is tri , 1ered or in s Jeci 1<· res 1n11.,e to the• in mt selection 
health care 1ro essional or a •ent in 1resaibi11 , as Jee i if' Jrescri Jft I drtt , or 
,f: u' 'M •r nrr: irnt re fl r::rru iq ahc:nuoc11 ZN> rnhwcUrw y{,all 1101 wwtr W 
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2007 

S.115 
Page 44 

Jrescr i ,lion drn com 1/imwe a11d Jatient care 

* * * Insurance Marketing** * 

V.S.A. § 4804(a) is amended to read: 

mmissioner may suspend, revoke_. or refuse to continue or renew 

under this chapter if, after notice to the licensee and to the 

insurer represented, nd opportunity for hearing, he or she fi nds as to the 

of the following conditions: 

* * * 

(8) The licensee has co ed any unfair trade practice or fraud as defined 

ctice under this section for a licensee lo 

sell health insurance in this state b : 

method of marketin is solicitation of insurance d that contact will be made 

by an insurance agent or insurance company. 

B Usin an a ointment that was made to discus 

or to solicit the sale of Medicare roducts to solicit sales of a 

roducts unless the consumer s ecificall a eed in advance of 

a ointment to discuss other t es of insurance roducts durin 

VT LEG 2 18367.v l 
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1 

2 

3 

4 

5 

6 

7 

8 

The followin tions of Tille 33 as amended b this act arc recodified as 

follows: 

be section 4632 of Title 18. 

2 seclion 4633 of Title 18. 

9 3 Section 2008 shall be sc • on 4634 of Title 18. 

10 4 Section 2006 shall be section 

1.o 
11 Sec. 22".' REPEAL 

12 3Ctelon 2883 of 'FiUe 33 ~ repeal~. 
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-AN ACT RELATING TO INCREASING 
TRANSPARENCY OF 
PRESCRIPTION DRUG PRICING 
AND INFORMATION. 

SENA TE CHA1\1BER 

February ;)3 , 2007 

Introduced by Committee on Finance. 

Read the first tim~ _an? ~a-te 
~OffU.I.;J,ittee OR-r-x-r-°) dv'\. 
n.a-1-~'ce_ ~ot: 4.ll. 

• -~ 't- , Se etary 
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ol.NATC ~tiAMBER-

5 /7 2007 -
~IQ• ... -.nfp} on the 
c.,.,.__ r forA- Nottce, on motion of 
-a.ator \./..e_r the rules 
were suspended and the biii was taken 
up for inmedJate consideration. 

~~ 
SENA~ 

5 /_7 20 o7 

Taken up -and · pending the questlm1 
•shaH the Senat1, concur in the Hm1~:o 
proposal(s) of amendment?• on met;,:,:, 
of Sen. Cuvi--1<-1 •~ the SewJ '3 
refused to concur--in- the Hown 
proposal(s) of amendment arid 
requested a Committee of COnferenc·B. 
The,eupon, pursuant to the · request t}f 

the &mate, the President appointed &t~ 

members of the c~ of 
conference on the part of the -senate: 

senator . f:t~ t)~ 

FIP&y~~ 

~ i .z-£>£~~ 
-> Assistant Secretary 

HOUSE OF REPRESENT.ATfV'ES 
= =-~ ~J/(J --, ,aco ...,_. 
UPON MQTION 0~ . , 

11 
,I 

REP . .,,&d~OF~ 
THE RULES WERE SUSPENDED 
AND THE Bf'.! .. L WAS ORDERED 
MESSAGED TO THE SENATE 
FORT.HWrlli. 

~ 
6iNATC ""t1AMBER 

~/10 20 D1 

~ ~Ing entry) on the 
C,alendar tgr Notice, on motion of 

• Senator '5k<.,A,,,..l,V'\ , the rules 
were suspended and the bffl was tat~en 
_, for m,nedlate consideration. 

• 

SENA~CHAMaeR 
. 5J_lo ,20Q2 

~aken up, pen tng questions, Sha.II 
enate accept and adopt report of 

Conf~rence Comm·ttee? was-decided m affirmative 

SENA CHAMBER 
~lo ,20 ~' 

On motion of en. ~_y::::::- rules 
were suspended and bifl \/Vas ordered 

messaged to~ 

~ . •. Secretary 
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