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1 8.229

2 Introduced by Senator White of Windham District

3 Referred to Committee on e 0 K‘“:x\m

4 Date: / ) % 1 (8}

5 Subject: Public records; records management; access to records i

6 Statement of purpose: This bill proposes to amend requirements regarding

7 access to public records. The bill would amend the authority of an agency to

8 charge for the cost of staff time in response to public records requests and

9 would limit the rate charged by an agency for staff time to a maximum of
10 $20.00 per hour. The bill would also establish a public records advisory office

\ | il | within the office of the secretary of st‘-ate. The public records advisory officel

12 would provide advisory opinions to the public and public agencies regarding
83 public records requests. The bill would also establish a public records act
14 review committee, which would be charged with reviewing the requirements of ‘
15 the public records act, reviewing the numerous exemptions to that act, and }
16 recommending changes to the public records act and its exemptions. In ‘
17 addition, the bill would require all certificates of birth, marriage, civil union,
18 divorce, death, and fetal death to be issued on unique paper with antifraud
19 features.
20 AN ACT RELATING TO ACCESS TO PUBLIC RECORDS
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Sec. 1. 1 V.S5.A. § 318 is amended to read:
§ 318. PROCEDURE

* o sk

(b) Any person making a request to any agency for records under
subsection (a) of this section shall be deemed to have exhausted his the
person’s administrative remedies with respect to each request if the agency
fails to comply within the applicable time limit provisions of this section.
Upon any determination by an agency to comply with a request for records,
the records shall be made available promptly to the person making such
request. Any notification of denial of any request for records under this
section shall set forth the names and titles or positions of each person
responsible for the denial of such request.

(c) Any denial of access by the custodian of a public record may be
appealed to the head of the agency. The head of the agency shall make a
written determination on an appeal within five business days after the receipt
of the appeal. A written determination shall include the asserted statutory
basis for denial and a brief statement of the reasons and supporting facts for
‘ denial. If the head of the agency reverses the denial of a request for recokds,
the records shall be promptly made available to the person making the request.
A failure by the agency to comply with any of the time limit provisions of this
section shall be deemed a final denial of the request for records by the agency.

Sec. 2. 18 V.S.A. § 5001 is amended to read:
§ 5001. VITAL RECORDS; FORMS OF CERTIFICATES

(a) Certificates of birth, marriage, civil union, divorce, death, and fetal
death shall be in form prescribed by the commissioner of health and
distributed by the health department.

(b) Beginning January 1, 2010, all certificates of birth, marriage, civil
union, divorce, death, and fetal death shall be issued on unique paper with

antifraud features approved by the commissioner of health and available from
the health department.

Sec. 3. 1 V.S.A. § 317(b) is amended to read:

(b) As used in this subchapter, “public record” or “public document”

means

5
T

regardless of physical form or

ot )

any written or recorded information,
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characteristics, which is produced or acquired in the course of public agency

business. Individual salaries and benefits of and salary schedules relating to
elected or appointed officials and employees of public agencies shall not be
exempt from public inspection and copying.

; ATTESTED TO:

L GIPTON
Secretary of ¢ Senate
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§ 318y ACCESS TO PUBLIC RECORDS AND DOCUMENTS

% &k sk

(c) In the ¥gllowing instances an agency may also charge and collect the

cost of staff time Qgsociated with eemplyins-with-arequest-foracopy-of

copying or redacting #gequested public record: (1) the time directly involved

in complying with the reqtigst exceeds 30 minutes; (2) the agency agrees to
create a public record; or (3) tig agency agrees to provide the public record in
a nonstandard format and the time § irectly involved in complying with the

request exceeds 30 minutes. The cost 0§ staff time charged under this

subsection shall not include the first 30 minWges of staff time associated with

complying with a request to inspect or copy a piklic record and shall not

include the costs of locating, retrieving, or refiling a%equested public record.

The rate charped by an agency for staif time shall not exeed $20.00 per hour.

Prior to charging for staff time and within three days of receiNing a request, the

agency shall provide to the person making the public records reqigst an

estimate of the time necessary to complete the request and of the totaRgost. If

the record request involves an unusual circumstance that requires an extengion

of the time limits for response, as set forth in subdivision 381(a)(5) of this tit]ld

the requirement for an estimate shall also be extended until the agency has - \
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made-in-writing-and that all charges be paid, in whole or in part, prior to

deliver¥ of the copies. Upenrequestthe-agencyshall-provide-an-estimate of

(d) The sedetary of state, after consultation with the secretary of

administration, sl establish the actual cost of providing a copy of a public

record that may be chigrged by state agencies. The-seeretary-shall-alse

Q aafatbba cra oy = = o
wiw (3

o o
e O - 3 5

authorized-underthis-se : y, To determine “actual eest> cost,” the secretary
shall consider the following on W the cost of the paper or the electronic media
onto which a public record is - prorated amount for maintenance and
replacement of the machine or equipm it used to copy the record, and any
utility charges directly associated with co Wing a record. The secretary of state
shall adopt, by rule, a uniform schedule of pﬁ > record charges for state
agencies.

(e) After public hearing, the legislative body of a pglitical subdivision shall

establish actual cost charges for copies of public records. ¥helegislative-bo¢

- Iy 2 a¥a = = * a a¥s a ract a
v = n Cl was i try o =T - - &% CBRA

ehargeis-authorized-under-this-section: To determine actual costfgharges, the

legislative body shall use the same factors used by the secretary of styte. If a

o
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public rec@rds advisory office for an advisory opinion as to the propriety of the

agency’s denigl of the request. If the head of the agency reverses the denial of

a request for recdds, the records shall be promptly made available to the

person making the

gquest. A failure by the agency to comply with any of the

time limit provisions section shall be deemed a final denial of the

§ 318a. PUBLIC RECORDS ABVISORY OPINION

a) Anv person agerieved by a é‘:q_ ial of a request for public records under

this subchapter may petition the public ecords advisorv office within the

office of the secretary of state for an advisO§y opinion regarding the propriety

of an agency’s denial of a request. A petition fior an advisory opinion from the

public records advisory office shall be in writing 8nd shall be made within 10

business days of a final, written, adverse determinati®n by the agency or within

10 business days of the agency’s failure to comply with &pplicable time limits.

(b) The public records advisory office shall issue an advigory opinion

within 15 business days of receipt of a petition under subsectiof (a) of this

VT LEG 224516.v1



10
11
2
13
14
5
16
17
18
19
20

st |

BILL AS INTRODUCED S.229
2008 Page 6

30Ainess days upon written notice to the person petitioning for the opinion.

The publiy records advisory office shall file a copy of a final advisory opinion

in certifiedésm with the secretary of state and shall transmit a copy of the

opinion to the ﬁxson that petitioned for the opinion and the agency that denied

the public records reduest.

Sec. 4. 1 V.8 A, § 321 i8\added to read:

§ 321. PUBLIC RECORDSVCT REVIEW COMMITTEE

(a) There is established a co ittee to review the requirements of the

public records act and the numerous¥exemptions to that act in order to assure

the integrity, viability. and the ultimate purposes of the act. The review

committee shall consist of the following members:

(1) One member of the senate appointed Ry the committee on

commiitees:

2) One member of the house of representatives

speaker of the house:

3) The attorney general or his or her designee:

(4) The secretary of administration or his or her designee;

(5) The state archivist or his or her designee:

(6) One representative of municipal interests, appointed by the
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EOTEACWSSPaper puois

preginterests appointed by the speaker of the house:

9) Onarepresentative of a statewide coalition of advocates of freedom

of access appointed by the speaker of the house.

(b) The review gommittee shall review and analyze each of the exemptions

in statute to the revi;\and disclosure of public records required by section 317

of this title. Prior to eachilegislative session, the committee shall report to the

house and senate committe€s on government operations and the house and

unchanged. The report of the co tee may take the form of draft legislation.

(c) In reviewing and making recomMendation regarding an existine public

records act exemption under subsection (b}, of this section, the committee shall

(1) Whether a record protected by an exeMaption is required to be

collected and maintained:

(2) The value to an agency or to the public in

protected by the exemption:

Vil 5 WIS, 1 %' AT E |
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if so.\(hether that interest substantially outweighs the public interest in the

disclosA of records;

(5) ether public disclosure puts a business at a competitive

disadvantagekd, if so, whether that business’s interest substantially

outweighs the m&c interest in the disclosure of records:

(6) Whetherklic disclosure compromises the position of a public

agency in negotiationd, if so, whether that public agency’s interest
substantially outweighs thublic interest in the disclosure of records;
7) Whether public dissure jeopardizes the safety of a member of the

public or the public in general an§ . if so, whether that safety interest

substantially outweighs the public inerest in the disclosure of records:

8) Whether the exception is as ngrrowly tailored as possible; and

(9) Auy ciher criteria that assist the Yeview commitiee in determining
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Subchapter 4. Public Records Advisory Office

§ 140. RUBLIC RECORDS ADVISORY OFFICE

(a) A pablic records advisory office is created within the office of the

secretary of state. The public records advisory office shall have a director and

necessary staff\he director of the public records advisory office shall be

appointed by the Ataw of state and shall be an exempt employee.

(b) The duties of

public records advisory board shall include the

following:

(1) Issue advisory opi u under 1 V.S.A. § 318a to interpret the public

records law of the state upon thel cequest of a person. However, the board may

not issue an advisory opinion conce kning a specific matter with respect to

which a lawsuit has been filed under 1 S.A §310:

(2) Provide public agencies with le$al guidance and advisory opinions |
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extificates of birth, marriage, civil union, divorce, death, and fetal

7
8 antifraud features . ed by the commissioner of health and available from
9 the health department.
10 Sec. 7. APPROPRIATION \
11 In addition to any other fund appropriated to the office of the secretary of
12 state in fiscal year 2009, there is &- propriated from the general fund to the
13 office of the secretary of state $150, 00.00 in fiscal year 2009 for the purpose
14 of establishing the public records advisdy
15 Sec. 8. REPEAL
16 22 V.S.A. §§ 456 (public records advisor ‘oard) and 457 (duties of public
17
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