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Statement of the Case

On July 15, 1978, the Vermont State Colleges Faculty
Federation, AFT Local 3180, AFL-CIO (hereinafter the
"Federation") filed a Petition with the Vermont Labor Rela-
tions Board on behalf of Kenneth Burrlll, Assistant Professor
at Johnson State College. The Petition alleged that, in the
denial of tenure tc Mr. Burrilld, the Vermont State Colleges
(hereinafter "V3C") violated several articles of the collective
bargaining agreement between the Federation and the Vermont
State Colleges (hereinafter "Agreement"). On July 25, 1978,
an Answer to the Petition dated July 19, 1978 was filed with
the Vermont Labor Relations Board by the VSC. On September 21,
1978, the Board held a hearing on the matter. Representing
the VSC was Nicholas DiGilovannl, Jr., and representing the
Federation was Mr. Stephen Butterfleld. At the close of the
hearling the Chairman requested that briefs and requests for
findings of facts be submitted to the Board no later than
October 12, 1978. The Federation filed its Brief on October 11,

1978 and the VSC filed 1its Brief on October 12, 1978.
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| FINDINGS OF FACT

H
i 1. Mr. Kenneth Burrill was hired by Johnson State College
-as an 1nstructor in physical education for the 1972-1973 academic
'year. When Mr. Burrill was hired he was hot given formal written
notice that he would be expected to earn a terminal degree in his
_teaching fleld or 1ts equilvalent before tenure and promotion
"would be granted. To date, Mr. Burrlill has not earned a terminal
- degree 1in physical education.

2. In May of 1975 Mr. Burrill was granted a promotion to
the rank of Assistant Professor, effective for the 1975-1976
academlc year (Grievant's Exhibit #12).

3. On May 30, 1975, Johnson State College published a

personnel policy notice, #74-75-1, listing general and specific

eriteria used by management as z guide in making decisions for

‘the award of promotlion and tenure at Johnson State College. One
of the specific criterla for promotion and tenure listed in this
notice was a terminal degree in the candidate's most immediate
area of teaching. However, the notice stated that exceptions
would be made in cases where a person had been hired without for-
mal notice of the terminal degree requirement for tenure
(Grievant's Exhiblt #9).

4, On January 23, 1976, the VSC Board of Trustees approved
a new adminlstrative policy and criteria on promotion. According
ito these criteria a required credential for promotion to Professor
at Johnson State College 1s a "terminal degree in majer teaching

field, or major professional, artistic or scholarly accomplish-
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+ ment”. The new regulations stated that substantial compliance

with the new criterias would be necessary for the academic year

1975-1976; full compliance in succeeding years (Employer's i

. Exhibit A).

5. On July 29, 1976, Dr. Fred Stahuber, Mr. Burrill's !

Divislonal Chairman, sent Dr. Edward Elmendorf, President of

; |
_ Johnson State College, a pre~ tenure evaluation memo on Mr, Burrill

Dr. Stahuber cited Mr. Burrill's good performance as a faculty
member, but warned that his lack of a terminal degree could .

Jeopardize hils tenure. A copy of the memo was placed in Mr.

Burrill's flle, but he did not have an opportunity to see it untili
he returned to the college 1in September. It was the first time ;
Mr. Burrill was given notice 1in writing that he would need a j
terminal degree in order to be awarded tenure, ;

6. Mr, Burrill was reviewed for tenure during the academic 1
year 1977-1978, his sixth year at the institution. Under the term#
of the Agreement, if the review was favorable he would have re-
celved tenure effective in the 1978-1979 academic year. If the
revliew was unfavorable, he would recelve a one~-year terminal con-
tract for the 1978-1979 year.

7. On April 29, 1977, Kenneth Burrill signed a release
authorizing all perscons evaluating him to examine his official
file (Employer's Exhibit C). A number of Mr., Burrill's student
evaluations, however, were kept in a different file which was

located in a separate bullding from the one where his officlal

personnel file was kept, Mr. Burrill's release did not 1include

authorization to examine the contents c¢f that separate flle. i
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8. Mr. Burrlll was evaluated for tenure in 1977-1978

:according to a 4d-step process which involved recommendations

‘ from:

L 1) The Professicnal Studles Personnel Committee;

{ 2) The Faculty Assembly Promotion Retention and

L tenure Committee;

ﬂ 3) His Divisional Chairman; and

ﬂ L) The President of the college.

] 9. The Professional Studles Personnel Commlittee recommended

on December 5, 1977 that Mr. Burrill receilve tenure citing his

i

b

|

Hconsistently high teaching evaluations {(Grievant's Exhibit #1).

“The recomnendation was sent to the Promotion Retention and Tenure

iCommittee of the Faculty Assembly (hereinafter "PRT Committee").
10, The PRT Committee made its recommendation on January 28,

l1978 (Grievant's Exhibit #2). The Committee recommended against

Jthe awarding of tenure for Mr., Burrill citing his lack of a ter-

Wminal degree and the apparently small sample of evaluations in his

:file, which did not support an outstanding performance in teaching.

The Committee's recommendation did, however, state that the lack

of a terminal degree could have been coffset 1f outstanding per-

iformance in teaching had been evident.
11, On January 25, 1978, Dr. PFred Stahuber made his recom-

endation concerning tenure for Mr, Burrill (Grievant's #3). Dr.
Stahuber rated Mr. Burrill's teachlng and college community ser-
Evice as excellent and hls professlonal growth as average. His
rating of "excellent" was the equivalent of "superior", the high-
iest performance rating which can be given under the VSC criteris

n promotion and tenure. However, since the criteria also required
ia terminal degree or an outstanding level of professiocnal growth in

lieu thereof, Dr. Stahuber recommended agalnst tenure.
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12. On March 29, 1978, Dr. Edward Elmendorf, President of

‘

;;dJohnson State College, wrote a letter to Mr. Burrill informing him!
" that he, Dr. Elmendorf, could not recommend to the VSC Board of

iTrustees that Mr. Burrlll be granted tenure at Johnson State i
i
'College. Dr. Elmendorf's letter stated that while Mr. Burrill's
b
Qteacning and college and community service had been Judged

@favorable by his Divisicn Chairman and his profeasional growth }
l

¢

TJudged average, the performance rating requirement for the award of
\ftenure called for superilor teachlng and superior professional
ﬁgrowth. His letter also c¢ited Mr. Burrill's lack of a terminal
qdegree and stated that the recommendation from Mr., Burrillts
&colleagues and the recommendation of his Division Chairman would be
hhelpful in understanding the basis for his, Dr. Elmendorf's,
“decision (Grievant's #4),
jthe Division Chairman, Dr. Stahuber, both examined all the student

13. The Professional Studies Division Personnel Committee and

ievaluations in the absence of a sSeparate release from Mr, Burrill
Ifor the evaluations that were kept in a separate file located in a
different building from that in which his offlcial flle was kept.
The Faculty Assembly PRT Committee, however, did not review these

evaluations as is evidenced by their comments concerning the lack

of evaluations that were in Mr. Burrill's official flle.

|
¢ 14. The PRT Committee recommendation was dated January 28,

i
hl978 and was receilved in the President's office on January 30, 1978;
1 t
1A copy of the recommendation, however, was not in Mr. Burrill's '
t
|

i
lon February i, 1978. Mr. Burrill officilally checked the contents

i! |
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of his file on December 22, 1977 and again on March 31, 1978
{Grievant's Exhlbit #19). However, during the month of February
Mr. Burrill made several visits to the President's office and in-
quired of Susan Mann, the Administrative Assistant to the Depart-
ment of Arts and Sclences at Johnson State College, whether any-
thing new had been placed in his flle., Grievant's officlal file
was kept 1in Susan Mann's offlce and she, along with a few other
administrative employees, had authority to place new documents

in teahcers' personnel files. In response to Mr. Burrill's 1in-
quiries about his files durlng the month of February, Susan Mann
informed him that nothing new had been placed in the flles. She
further stated that to her knowledge the PRT Committee recommenda-
tion was not 1in Grievant's file on February 1, 1978.

15. On April 1, 1977, Professor Robert Warren of Jochnson
State College was granted tenure by the Vermont State Colleges
after undergolng the same Y4-step recommendation process as Mr.
Burrill during the academlc year of 1978-1977. Professor Warren
did no}: have a terminal degree but hls teaching evaluatlons were
considerable as reflected by the favorable recommendations of the
Faculty PRT Commlttee, his Division Chairman and the Divisional
PRT Committee (Grievant's Exhibit #21). The superior level of
hls teachlng abllitles was judged to be evldence of superior pro-
feaslonal growth.

16. The academic year 1976-1977 was the first year during
which full compliance with the VSC criteria on promotlon and tenur

was to be 1n effect (Employer's A).
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17. Among Dr. Elmendorf's stated reasons for recommending

!

?1Professor Warren for tenure even though he did not possess a

;fterminal degree, were 1) that Professor Warren was not given any

]
., written notice during his five years of service with the institu-

!

: flon that a terminal degree was a necessary requirement for tenure;

&Land 2) that the eilght month period between the time the new

reriteria was published and the time Professor Warren was evalu-
’L

i:ated was not a sufficient amount of time in which to acquire a

. terminal degree.

i i
: OPINION

{ The issues presented to the Board by the Grilevant in this
1

hmatter are two=-fold:

i

] 1) Did VSC deny Grievant his right to due process

pi
H by vioclating any of the procedures for tenure
i

evaluation as outlined 1n the Agreement between
the VSC and the Federation; and

2) Are the reasons glven by the VSC for denial of
tenure to the Grievant erroneous or an arbitrary
or discriminatory application of the criteria

developed under Article XX{3) of the Agreement,

3

1) Due Process

j
i Grievant has raised several issues relating to the denial
Hof due process during his evaluation for tenure including: the

Ecomposition of the Faculty PRT Committee, viclation of the con-

“tractual deadline for placing all recommendations in the Grievant's
t

Hpersonnel file, and maintenance of a dual fillng system.
O]

B
g
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As to the 1ssue of the compositlion of the Faculty PRT
# Commlttee, we are not persuaded by the Federatlion's argument
! that the administration should or could have rejected the

! Committee's recommendation if it determined that the Committee was

::improperly constituted., It 1s not the responsibllity of the

Domke v. Vermont State Colleges, Docket No. 76-8 (June 30, 1976)

. 1is equally applicable to this situation. As we atated in that

"administration to make such a determination. Our ruling in
)
1
i
]
i.opinien:

' “The VSC 1s not responsible for any viclation of due

: process or other arbitrary or capricious act eof a

o faculty committee. The V3SC does not control the faculty
' comuittee or the PRT committee and therefore cannot be

J' held responsible for any misconduct by such a committee."
i (Page 7 of the Opinion)

il
’It is the faculty's responsibility to ensure that its committees

[are properly constituted and that thelr recommendations for
t

]
ﬁpromotion and tenure are egultably arrived at.
i

i
The placement of tenure recommendation in Grievant's file
iin accordance with the contractual deadline of February 1, does
?raise a due process 1ssue for which the VSC d4id have responsibility
iThere 18 no dispute over the fact that the PRT Committee recom-
%mendation was recelved in the President's office on January 29,

i
'1978. Article XXIV of the Agreement relating to tenure states
t

iin part that:

i "All evaluations and recommendations shall be forwarded
| to the faculty member's personnel file no later than

’ February 1 of any year."

i

| The Federation has presented a prima facla case that the

?RT Committee recommendation was not in the Grievant's file on {

February 1, 1978. While the Grievant did not officlally check his

1
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! Mrs. Susan Mann concerning the contents of his file. Mrs. Mann

file during the month of PFebruary, he did periodically check with

|

stated that to her knowledge the PRT recommendation was not in the;
Grievant's file on February 1, 1978, or on any of the other occasiQns
during February when Grievant checked with her. ;

It was the responsibility of the VSC Administration, once it §
had the document in 1ts possession, to place a copy of that docu- ;
ment in Grievant's file. The burden of procf, therefore, rests !
with the VSC to show that the document was in fact in the Grie- t

vant's file by February 1. In our view, the V3C did not meet this

Susan Mann had the authority to place documents in faculty members

burden merely by establishing that other persons besides Mra. j
!
personnel files. The posslibllity that a third person could have |

put a copy of the PRT Committee recommendation 1in Grievant's fiie

by February 1, does not make it a probabillity that this 1in fact l
happened. i
Furthermore, the VSC argument that the recelpt of documents I
into the Pregident's office means recelpt intc Grievant's personne]
file, is not persuasive, The purpose of placlhg recommendations
in 2 faculty member's personnel file by February 1 i1s so that the

faculty member will have sufficlent time to review the recommenda-~

tions and respond to a negative or incorrect assessment of his :
abllities prior to the President's final determination on April 1.=
The importance of safeguarding this due process right 1is particulale
evident in light of the facts 1n the instant case. i

i

The facts establish that many cof the Grievant's teaching

‘| evaluations were kept in a separate file which was located 1in a }

different building from the one in which his official file was kepti.
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" Although Grievant never signed a separate releage for this file,
i
 both the Faculty Division Commlttee and his Divisicn CHalrman had

1l;accesﬁ to this file without a release. Both of thelr recommenda-

% tions were based on all the OGrlevant's student evaluations and both
%'recommendations unequiveocally rated Grievant's teaching abilities !
vaery nighly.

i The Faculty Assembly PRT Committee's recommendation was based

Ifonly on the student evaluations that were 1n the Grievant's officiah
; file and not on the evaluatlons 1in the separate file. In thelr
%;recommendations the Committee stated that 1f an outstanding level

t

of instructlon by Grlevant had been supported by evaluations 1in his

ﬁfile, this might have offset his lack of a terminal degree and the

'Commlittee might have been able to recommend tenure.
|

fi It 1s not necessary for this Becard to determine whether the
”Administration viclated the Contract by keeping the dual filing
Isystem; or whether the Grlevant erred in not signing a separate
”release; qr whether the Faculty Committee erred in not seeking out
wthe information contained in the separate file. The fact remains
that the PRT Commlttee's recommendation was based on erroneous
i1nformation which the Grievant could have corrected if he had had
an opportunity tc review the recommendation prior to the President's
final decision on April 1. That the President did place some
weilght on the PRT recommendation i1s evidenced by hils statement that

the recommendations from Grievant'’s colleagues would be helpful

'to the Grievant in understanding the basis of his (the Presldent's)

decision not to recommend tenure.
i

i
!
!
|
!
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In Nzomo v. Vermont State Colleges (#250-76 February Term,
1978) the Vermont Supreme Court stated that: i
"Defined dismissal procedures, although genercus beyond .
the due process requirement that bind the agency, are :
binding and must be scrupulously observed." i
This ruling 1s equally applicable to defined tenure evaluation ‘
iprocedures which are bargained for in the Agreement. Denial of
itenure is similar to dismiasal in that a faculty member who has
1

! been denied tenure can only contlinue to teach for one more academic:

. year., The Administration has a responsibility therefore to

|

t

[scrupuloualy ablde by the procedural due process requlrements J
}

t

which are contalned 1n the Agreement. Absent sufficlent evidence

l to rebut the Federation's case that the recommendation was not in
!Grievant's personnel file on February 1, we can only conclude that
l the college violated the procedural requirements of Article XXIV
of the Agreement, thereby denylng Grievant his right to due
process during his evaluatlion for tenure.

The ruling in Nzomo, cited above, does not permit this Board
to speculate whether a due process violation was harmless. We
are therefore not persuaded by the VSC argument that the lack of
a superior teaching evaluation by the Faculty PRT Committee was
not prejudicial to the Grievant. This argument is further weakened
Eby the evidence before us that in a prior tenure evaluation made a
year earlier by Johnson State College, a superior level of teaching
was viewed as evidence of auperior professicnal growth sufflclent

to offset the lack of a terminal degree. (cf discussion of Robert

‘Warren's tenure, infra)

h2) Arbitrary Application of Criteria

i
; In addition to the due process issue, this Board must also
\

conailder whether the reasons given to the Grievant by the VSC

396

E
i
i

1



b
!
1
i

cation of the V3C criteria on tenure and promotion (cf Article

XXIV of the Agreement clted below).

i
were erronecus or constitute an arbitrary or discriminatory appli-|
|

The principle reason given to the QGrievant by Johnson State !

College for his denial of tenure was that he had not earned a

~ terminal degree nor was there sufflclent evidence in his case of

‘
i

;by his Division Chairman and by Dr. Elmendorf as merely average.
| As far as any other evidence demonstrating a significant level of
i professional, artistic or scholarly growth, 1t 1s diffilcult to
'discern any major differences between the two candidates which

icould explain the award of ftenure in one case and not in the other.

|
|
!
!
|

[

: VSC criteria had become effective as of that year. Based on the

Dr. Warren been reviewed for tenure in 1977-78, he would not have
b

i

)
significant professional artistic or scholarly development. Grie-%
vant does not have a terminal degree in physical education. How-
ever, in 1977, Johnson 3tate College recommended Professor Robert

Warren for tenure even though he had not earned a terminal degree

in his teaching field and even though full compliance with the

favorable recommendations from Johnson State College, Robert
Warren was awarded tenure by the VSC Beoard of Trustees.

As discussed above, Robert Warren's superior teaching
abllitles were viewed as evidence of superior professicnal
growth., In Grievant's case the two recommendations which were
based on all his student teachling evaluations rated his teaching
as superior aiso. However, this was not viewed as evidence of

superior professional growth. His professicnal growth was rated

In fact Dr. Elmendorf testifled at the hearing that had

een granted tenure without a terminal degree. The key difference
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| ;
} between the two candildates was the amount of notice each one i
ireceiVed with regard to the terminal degree requirement. ProfessoJ
iWarren had only eight months notlice that a degree would be necessaﬂy.
!In Dr. Elmendorf's view thils was an insufficient amount of time 1n§
‘gwhich to obtalin one. Grievant, on the cocther hand had fifteen montﬁs
Enotice {from September of 1976 to February of 1977) that the new i
! VSC requirements on tenure would be applied to him. ;
t The elght month difference in the amount of notice which eachj
Ecandidate was gilven make the circumstances of their cases sliightly
:different and, therefore, we cannot say that the VSC applied 1its
!criteria in a discriminatory fashion when it declided to award

tenure in one case and not in the other. It does, however, seem

to us that their decision was arbitrary.
The U. S. Supreme Court has defined the word "arbitrary"
as:

"Fixed or arrived at through an exercise of will or

by caprice, without conslderation or adjustment with
reference to principles, circumstances or significance."
| United States v. Carmack 329 US 230, 91 L.Ed.209, 67 S.
Ct. 252

There 1s no evidence before this Board that the decislon to
deny Grievant tenure was based on evidence that the kind of
scholarly achievement required by the VSC criteria could be
|accomplished in fifteen months as opposed to eight months. Ner
ilhave we been presented with any principle or fixed standard by

which we can determine that fifteen months to obtaln & degree 18

1reasonab1e whereas eight months notice 1s not. We can only con-

iclude therefore that Grievant was caught in a major policy shift
i ith regard to tenure requirements and Johnson State College,in

jdetermining that Grievant had had sufficlient notice in which to

icomply with the new criteria, made an arbitrary decision to draw

}the line 1n his case. 398




Article XXIV of the Agreement relating to tenure states in

[+ part:

"In any arbitration of a grievance under this Article
based 1n whole or in part on the reasons for denial, if
the Labor Relations Board determines that the reasons
are erroneous or that they constitute an arbitrary or
discriminatory application of the criteria developed
under Article XX{(3), 1t shall remand the case for final
determination to a system wide ad hoc committee composed
of two members from each of the other three campus
colleges, one of them belng selected by the Faculty
Assembly and cone by the adminlstration of each of the
respective colleges. A seventh member who shall presilde
shall be chosen from withlin the Vermont State Colleges
by mutual consent of the college and the Grievant."

This Board 1s well aware of the parameters of 1ts authority

" and will not substitute 1ta Judgment for that of the academic

community regarding the merits of a tenure case. We, there-

° fore, reach no conclusions in this opinlon as to whether or not

Grievant should or should not be awarded tenure. However, the
arbitrary application of tenure criteria in his case at Johnson
State College presents substantlal policy implications for the
entlire college system. The system wide review committee provided
for in Article XXIV of .the Agreement was bhargained for by both
parties and 1n cur view 1ts purpose 1s tc make final determination
on a system wide level in cases such as this one. In view of the
arbitrary basis upon which Johnson State College applied the VSC

criteria on tenure as well as the due process vieclation which
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i
|
| occurred during the course of Grievantfs tenure evaluation, we

|
!l conclude that his case must be remanded to the ad hoc committee

for a final determination.

)
l ORDER

\

: In accordance with the reasons stated above, it 1s hereby

ORDERED that the grievance of Professor Burrill be remanded to a

system wilde ad hoc committee as provided for in Article XXIV of

)
|
|
|
|
i
!
|

the Agreement.

Dated this [6 day of November, 1978 at Montpelier, Vermont.

Vg
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