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I. Introduction

Some of the confusion over whether, in adopting Article 1 of Chapter I of the Vermont
Constitution of 1777, the Vermont framers intended to prohibit all slavery in Vermont, or just
adult slavery, stems from lack of understanding of the accepted practice in the state during this
time of using “indentured servants.” If the purpose of Article 1 in its entirety was to make clear
that slavery was banned in Vermont, the primary purpose of the second part of the Article was to
curb abuses of the institution of “indentured servants” by setting a maximum age at which
servants could be bound by law to continue in that capacity without their own consent. In order
to keep these two related but distinct goals straight, one needs to appreciate the similarities and
differences between “slavery” (bought and sold like chattel; bound to serve for life; prohibited by
the Vermont constitution; bills of sale not recognized by state courts) and “indentured servants”
(also “bought” at auction; bound to serve for a term of years; permitted by the Vermont
constitution, but with maximum age established; contracts recognized by state courts).

In states where there were no maximum age limits, indentured servants could be bound
until reaching their late 20s or even early 30s under conditions similar to those that existed under
slavery. It was that abuse that the second part of Article 1 was intended to curb by setting a
maximum age at which one could be bound without one’s own consent. I have explained
elsewhere why the Vermont framers likely felt it important to include “de facto slaves” (that is,
slaves purchased elsewhere and brought into the state) within the protections for maximum age
established for indentured servants and apprentices under the second part of Article 1.

In order to understand the broader purpose and effect of Article 1, in short, one has to
appreciate not just the Vermont framers’ attitudes toward slavery but also “the indentured
servant problem” as the framers understood it and how they attempted to deal with it.

The purpose of this memo accordingly is to provide a brief primer on the institution of
“indentured servants” and “indentured apprentices” as it existed, with legal and constitutional
sanction, in Vermont in the 18" and 19" centuries.’

! To the extent the second part of Article 1purports to authorize and gives constitutional sanction
to “indentured servant” contracts, even if of limited duration, it has been superseded by adoption
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1I. Benefits of Indentured Servant Contracts: Difference Between “Indentured Servants” and
“Apprentices”

Given the labor shortage in the colonies during the pre-Revolutionary period and for a
substantial period following the Revolution, the institution of “indentured servants” made good
economic sense. Young, healthy, and often skilled workers in England and Europe could
arrange for passage to America by agreeing to pay off the costs of that passage by committing to
serve as a servant or in some other laboring capacity without monetary compensation for a
period of years. At the end of that period, the indentured servant would be set free to pursue his
or her own fortunes and, in some cases, even granted a parcel of land. Sometimes parents or
legal guardians of minors entered the same arrangement as a way of paying off their own debts.
In other cases, those convicted of crimes were given the option of “doing time” by agreeing to
serve as indentured servants in America in return for free passage. So the institution of
indentured servants offered mutual benefits: it offered a way for young, healthy, often skilled
workers from Europe to make a fresh start in America while at the same providing a source of
cheap labor for the American market.

“Indentured servants” were generally those who had already acquired basic skills;
“apprentices” were those who were willing to commit to a period of uncompensated labor in

return for being trained in a particular trade. The “indenture” contract took the same basic form
for both.

[II. “Buying and Selling” Indentured Servants

In many cases, a ship’s master undertook to underwrite the passage to America in return
for assignable “indenture” contracts which he could then “sell” to the highest bidder upon
arriving in America. The purchase of these contracts would cover the costs of passage plus
provide for an added measure of profit. In Appendix A, I attach an example of the advertisement
of an auction of indentured servants upon a ship’s arrival in America. Note the advertisement
talks about “selling” the indentured servants (in much the same way that slaves were sold), but
the “selling” in this context actually took the form of assigning the “indenture” for a period of
years. Normally that period was from three to seven years, but the period of time was left blank
on standard indenture contracts to allow for flexibility in this respect. Note also the range of
skills in which the indentured servants being put up for auction were purportedly proficient.

of the 13" Amendment to the U.S. Constitution in 1865 which prohibits both “slavery” and
“involuntary servitude” nationwide.



IV. Terms of the Indenture Relationship; Limitations on Freedom

Restrictions on the freedom of the indentured servant were not unlike restrictions on the
freedom of a slave. The chief difference was that the indentured servant was legally bound to
serve for only a term of years, while the slave was bound for life. In Appendix B, I attach a copy
of a typical contract for an indentured servant and, in Appendix C, a typical contract for an
apprentice. These conditions might vary from contract to contract, and were at least theoretically
subject to negotiation, but in many cases left the indentured servant during the term of indenture
in a position not unlike that of a slave.

V. Accepted Practice in 19" Century Vermont

In Vermont, subject to the limitations in Article 1 of Chapter I, the institution of
indentured servitude was well established in legal practice throughout the 18™ century and for at
least the first half of the 19" century. In Appendix D, 1 attach copies of indentured servant
standard forms from a 1847 manual on Vermont legal practice, indicating that, 60 years after
adoption of the first state constitution, it was still accepted legal practice in Vermont to bind
minors to a period of indentured servitude as servants or in other employment capacity subject
only to the constitutional limitations on maximum age. If the individual was under 14, the
minor’s parents or legal guardian - or, if those were unavailable, the town’s board of selectmen -
had to certify the contract. If over 14, apparently the individual could contract to enter into an
indentured relationship on his or her own. In any event, the contract of indenture had to provide
for termination when the individual reached the age of 21 for males and 18 for females.
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