VERMONT LABOR RELATIONS BOARD

In Re:
JRIEVANCE OF DAVID NEWTON DOCKET NO. 7?;§‘T1

FINDINGS OF FACT, CPINION AND ORDER ‘'

Statement of the Case

on June 21, 1978, the Vermont State Employee’s;tsuoct&trbn
flled a grievance with this Board on behalf of David Newton. The
grievance alleged that David Newton had been dlsmlissed from his
employment with the Vermont Department of Social Welfare without
Just cause. The State filed 1ts answer with the Board on July 12,
1978. A hearing before the Board was held on October 5 and com-
pleted on October 12, 1978. Grievant wae represented by Alan
S. Rome, Counsel for the V.S.E.A., and the State was represented
by Bennett Greene, Assistant Attorney General. Briefs and requestJ
for findings of fact were timely filled with the Board by both

parties.

FINDINGS OF FACT

1. David Newton was employed by the Vermont Department of
Social Welfare in their Bennington office from July, 1678 to May,
1978. He worked as a general assistance speciallst for approx-
imately four years and was then promoted to an income maintenance
supervisor. During the time he worked feor the Department his
performance ratings ranged from "consistently meeting job

requirements” (3) to "outatanding" (5) (Grievant's Exhibits 1-5).
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" Emergency Fuel Vendor. One of the requirements for acceptance

2, On December 8, 1976, David Newton applied for an

as an Emergency Fuel Vendor cllent 1s that the applicant: have

exhausted all available income and resources” ({(Grievant's #12A4).
On his application Davld Newton llsted as the only available

resources owned by himgelf and family members: $12.00 in cash on

hand and an overdrawn checking account. Mr. Newton certified with,

his signature that the information on the application was true to
the best of his knowledge and belief (Grievant's 16). l

3. Prior to Mr. Newton's marriage to his wlfe Joyce in i
February 1976, Joyce had started three individual savings accountsi
for her three children by her first marriage. At the time Mr.
Newton applied for the Emergency Fuel Vendor, these accounts
totaled approximately $38.00.

i, Mr. Newton had not been Informed by his wife of the
existence of these accounts when he applled for the Emergency Fuel
Vendor. He had no knowledge of the accounts until apprcximately
8ix months after his application.

5. Mr. Newton also had $12.07 in a Montpelier Credit Union
Account. According to Soclal Welfare Regulation #2601, an
"gvallable resource" 1s one which can be converted intc cash
within 24 hours (Grievant's #10). Since the Credit Union money
was in Montpeller and Mr. Newton knew that he could not have

access to 1t within 24 hours, he did not 1i1st it as an availlable

resource.

6. On January 5, 1978, David Newton applied to the Depart-

ment for food stamps (State's Exhibit B). At the time of his
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application his wife had not returned to her job as an LPN with
the Putnam Hospltal because thelr baby who was born in the Fall
of 1877 had been very 111. Mr. Newton made his application through

Sharon Gibbs, his immediate supervisor. He told Ms. Gibbs that

" his wife would probably be returning to work sometime in February.?

‘ from the Department that hls food stamps would be terminated. He

¢ In any event, David Newton dld not recelve the required notice

Since Mr. Newton would no longer be ellgible for food stamps once
i

his wife returned to work, he was put on "short term cloaure"

which meant that his eligibllity would automatically be terminated

‘. in March, 1978.

7. The Soclal Welfare Assistance Regulations on Eligibility

. for Food Stamps (Regulation #2131.21) requires food stamp recipients

- to report any change 1in lncome within 10 days of the occurrence of|

!
1
that change. When a reported change requires a termination of :

'

Pood Stamp benefits, advance notice of the termination must be

|
! given to the recipient within 10 days. Reciplent's food stamps }
|

are not terminated until the first issuance following the explra-

or Joyce Newton informed Sharon Gibbs of Joyce's return to work.

tion of that 10-day advance notlice period (Grievant's Exhibit #111
8. Joyce Newton returned to work at the Putnam Memorial :
Hospital on January 19, 1978 (State’'s Exhibit "A"), ;
9. There 1s conflicting evidence as to whether David Newton!

|

received and kept hoth the February and the March issuances of

stamps.
10. On May 19, 1978, Commissioner David M. Wilson dismissed |

Mr. Newton from his position as Income Maintenance Speclalist for i
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" the following two reasons:

a) Non-disclosure of a savings account, when
applying for an Emergency Fuel Vendor, in
December, 1978, and

b) Non-disclosure of his wife's return to
work while he was receiving food stamps.
(Grievant's Exhibit #6)

v 11. On June 9, 1978, Commlssioner Wilson 1in response to

a request by Mr. Newton to reconsider, refused tc reverse his

‘decislon (Grievant's #8 & 9). i

8 12. As a result of hils 5-year employment as a general

casslstant speclallst and an income maintenance supervisor with
the Department of Social Welfare, Mr. Newton was extremely know- i
! ledgeable concerning the Department's rules and regulatlons for

General Assistant programs including those which pertain to

Eeligibility for the Food 3tamp and the Fuel Vendor programs.
] OPINION
: The issue presented to the Board 1n this case 1s whether
[ECommissioner Wilson, as Grievant's appointing autherity, had "just
I:cause" for dismissing the Grievant. Article XIII(1) of the Agree-
ment between the State of Vermont and the Vermont State Employees!
Assoclation for the Management Unlt, provides that:

"The appointing authority or hils authorized representa-

tive may dismiss an employee for just cause. Notlce of
dismissal must be in writing."

|

Article XIII(2) further provides that the employer "must statd

the reason or reasons for the dismissal" 4in the dismissal notice.

iWhile Grievant was given two reasons for his dismissal, we inter-
1
i pret the wording of the Agreement to mean that one reason alone

+ would be sufficient., In making this determination we have not

|
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considered or given any weight to the affidavit from Commissioner
Wilson which Attorney Greene included with hils Request for Find-
ings. We do not approve of attempts to influence the Board by
submitting evidentiary documents subsequent to the closing of
evidence. There are appropriate motions for bringlng newly
discovered evldence to the attention of the Board. We strongly
suggest that these procedures be used in the future, and that
inappropriate actions such as thls one not be allowed to reoccur.

As to Commissiloner Wilson's first reason for Grievant's dis-
missal, we find no evidence to show that Grievant intentionally
deceived the Department as to the amount of his famlly's avallable
resources. To the best of hls knowledge and belilef what David
Newton stated on his application was true. He cannot be held
responslble for not disclosing savings accounts for his step-
¢hildren which were established by his wife before his marrlage
to her and of which he had no knowledge until six months after
he had received hils grant from the Emergency Fuel Vendor. Nor
does him money in the Montpelier Credit Union fall within the
definition of an "available resource” since 1t would have taken
more than 24 hours to transfer that mohey from Montpelier to
Bennington. We, therefore, find the first charge unsubstantlated
by the evidence.

We do, however, find that there is sufficlent evidence to
substantiate the second reason. The evidence as to whether the
Grievant disclosed to Ms. Gibbs the fact that his wife had
returned to work on January 19 is conflicting. It is his word
against that of Ms. Gibbs. It 1s not necessary for our decislon

to resolve this conflict. The fact remains that whille Grievant
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may still have been eligible for the February 1ssuance of food

stamps, he was not ellglble for the issuance in March.
Even if we take the evldence in the light most favorable to
the Grievant and accept as true his statement that he told Ms.

Gibbs of his wife's return to work within 10 days or shortly

thereafter, Grievant still knew that he could only have received

. the March food stamps through a technical mistake on the part of

'

}

?lMs. Gibbs in falling to glve the required 10-day notice that his !

( food stamps had been terminated. He, therefore, accepted and kepti

i the stamps with full knowledge that a mistake had been made and [

that he would not have been entitled to them otherwlse. ‘
If this was the case of an ordinary applicant for food

j. stamps who, having given the appropriate notice of a change

‘in his famlly's income, received a beneflt through the Department's

“mistake in not properly terminating the benefit, the applicant

\.
i
ﬂwould have been legally entitled in a technical sense to accept
!

tthe benefit. However, this 1s not the case of an ordinary applicant.
1

lGrievant had worked for five years for the Department and had an

linsider's speclal knowledge of the rules and regulations pertaining

1
lto ellgibllity for food stamp and other general assistance benefits
;He dealt with applicants on a day-to-day basls who had resources

‘which were far less than his own. As an employee of the State

i

in a sensitive agency he was responsible for ensuring that the money

iallocated for general assistance programs was properly distributed
|

to Individuals who met the eliglbility requirements.

i

%

h His inside knowledge of the regulations and his position

!

hwithin the Department placed him in a special pesition of trust
|

‘Wwhen he, himself, became an applicant for the same benefits which !
i i
i'ne was also responsible for distributing. His relationship to the
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L State then became similar to the special flduclary relatlonship

' between a director-shareholder and his corporation:

' "(It) binds him to use the utmost good faith and ;
loyalty for the furtherance and advancement of

I the interest of that corporation., He 1s not per-

mitted to make profit for himself in the transaction !
i of the business of the corporation, against 1t's f
interest." Lash v. Lash Furniture Co. of Barre, Inc.,
130 Vt 517 at 522, 296 A.2d 207 (1972).

In the interest of proper distribution of public funds for
* the purpose of assisting needy individuals, Grievant, as a distri-

butor of these funds, had a duty to hils employer to return the

benefits which he knew he had received through an administrative
!
: mistake., His fallure to dc so cannot be judged by the same 2

|
b standard which would be applied to an ordinary appllcant. In !
applylng the standard of good falth and loyalty which he owed the ]
E Department and the State, his faillure to return the stamps can onl}
F be viewed as an attempt to make a profit for himself in trans- '
l acting the State's busliness agalnst its interests.

We do not declde whether there 1s any legal violation on

part of Grievant which might have criminal implications. The i

.| 1ssure before us 1s whether the State had "Just cause" to dismiss |

i "for cause" can be upheld 1f 1t meets two criteria of reasonablene#s:

;
"one that 1t 13 reasonable to discharge employees !
because of certain conduct, and the other, that the

employee had fair notice, express or fairly implied, l
that such conduct would be ground for discharge." I
In Re Albert Brooks (Vt. Supreme Court, October Term, i
1977)

ig Given the standard of gooed faith and loyalty to his employer,.
{

i
i
i
!I
H Grievant. The Vermont Supreme Court has held that a discharge i
i '
|
'
1
i

i we find that 1t was reasonable for the State to discharge Grievant!

for conduct which viclated that standard. Furthermore, we find

that as an employee responsible for enforcing regulations, Grle-
vant had "fairly impllied notice" that the use of =a regulation .
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for his own benefit against the interests of the State would be

cause for dismissal.

ORDER

In accordance with the reasons discussed above, we hereby !
ORDER the grievance of David Newton dismissed and it 1s DISMISSED.:
Qgﬁ» ;

Dated this day of November, 1978 at Montpelier, Vermont.:

VE NT LABOR RELATIONS BOARD
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