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TO THE HONORABLE SENATE:

The Committee on Natural Resources and Energy to which was referred
Senate Bill No. 123 entitled “An act relating to standardized procedures for
permits and approvalsissued by the Department of Environmental
Conservation” respectfully reports that it has considered the same and
recommends that the bill be amended by striking out all after the enacting
clause and inserting in lieu thereof the following:

* * * Environmental Conservation; Standard Procedures; Administrative

Appeal * * *
Sec. 1. 10V.S.A. chapter 170 is added to read:

CHAPTER 170. DEPARTMENT OF ENVIRONMENTAL

CONSERVATION; STANDARD PROCEDURES;

ABDMINISTRATIVE APPEALS

Subchapter 1. General Provisions

§ 7701. PURPOSE

The purpose of this chapter is to establish standard procedures for public

notice, public meetings, and decisions relating to applications for permits
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issued by the Department of Environmental Conservation—and-to-providefor

trrini : I of 4 locigions.

8§ 7702. DEFINITIONS

Asused in this chapter:

(1) “Adjoining property owner” means a person who ownsland in fee

simple, if that land:

(A) shares a property boundary with atract of land where proposed

or actual activity regulated by the Department is located; or

(B) isadjacent to atract of land where such activity is located and the

two properties are separated only by ariver, stream, or public highway.

(2) “Administrative amendment” means an amendment to an individua

permit, general permit, or notice of intent under a general permit that corrects

typographical errors, changes the name or mailing address of a permittee, or

makes other similar changes to a permit that do not require technical review of

the permitted activity or the imposition of new conditions or requirements.

(3) “Administrative record” means the application and any supporting

data furnished by the applicant; all information submitted by the applicant

during the course of reviewing the application; the draft permit or notice of

intent to deny the application; the fact sheet and all documents cited in the fact

sheet, if applicable; all comments received during the public comment period:;

the recording or transcript of any public meeting or meetings held; any written
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material submitted at a public meeting; the response to comments; the fina

permit; any document used as abasis for the final decision; and any other

documents contained in the permit file.

(4) “Administratively complete application” means an application for a

permit for which all initially required documentation has been submitted, and

any required permit fee, and the information submitted initially addresses all

application requirements but has not yet been subjected to a compl ete technical

review.

(5) “Agency” means the Agency of Natural Resources.

(6) “Clean Air Act” means the federal statutes on air pollution

prevention and control, 42 U.S.C. 8§ 7401 et seq.

(7) “Clean Water Act” means the Federal Water Pollution Control Act,

33 U.S.C. §125] et seq.

(8) “Commissioner” means the Commissioner of Environmental

Conservation or the Commissioner’ s designee.

(9) “Department” means the Department of Environmental

Conservation.

(10) “Document” means any written or recorded information, regardless

of physical form or characteristics, which the Department produces or acquires

in the course of reviewing an application for a permit.
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(11) “Environmental notice bulletin” or “bulletin” means the website

and e-mail notification system required by 3 V.S.A. § 2826.

(12) “Fact sheet” means a document that briefly sets forth the principal

facts and the significant factual, legal, methodological, and policy questions

considered in preparing a draft decision.

(13) “Genera permit” means a permit that appliesto a class or category

of discharges, emissions, disposal, facilities, or activities within a common

geographic area, including the entire State or a region of the State.

(14) “Individual permit” means a permit that authorizes a specific

discharge, emission, disposal, facility, or activity that contains terms and

conditions that are specific to the discharge, emission, disposal, facility, or

activity.

(15) “Major amendment” means an amendment to an individual permit

or notice of intent under ageneral permit that necessitates technical review.

(16) “Minor amendment” means an amendment to an individual permit

or notice of intent under a general permit that requires a change in a condition

or requirement, does not necessitate technical review, and is not an

administrative amendment.

(17) “Notice of intent under a general permit” means an authorization

issued by the Secretary to undertake an action authorized by a general permit.
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(18) “Permit” includes any permit, certification, license, registration,

determination, or similar form of permission required from the Department

by law.

(19) “Person” shall have the same meaning as under section 8502 of this

title.

(20) “Person to whom noticeis federaly required’” means a person to

whom notice of an application or draft decision must be given under federal

regul ations adopted pursuant to the Clean Air Act or Clean Water Act.

(21) “Public meeting” means a meseting that is open to the public and

recorded or transcribed, at which the Department shall provide basic

information about the draft permit decision, an opportunity for questions to the

applicant and the Department, and an opportunity for members of the public to

submit oral and written comments.

(22) “Secretary” means the Secretary of Natural Resources or designee.

(23) “Technical review” means the application of scientific,

engineering, or other professional expertise to the facts to determine whether

activity for which apermit is requested meets the standards for issuing the

permit under statute and rule.

§7703. RULES; ADDITIONAL NOTICE OR PROCEDURES

() Rules. Fhe Secretary-shall-adopttherulesrequired by this

subsectionand
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(1) The Secretary may adopt additional rules to implement this

chapter.

(2) Complex projects; preapplication process. The Secretary shall adopt

rules to determine when a project requiring apermit is large and complex.

These rules shall provide that an applicant proposing such a project, prior to

filing an application for a permit, shall initiate a project scoping process

pursuant to 3 V.S.A. 8§ 2828 or shall hold an informational meeting that is open

to the public. The rules shall ensure that:

(A) Written notice of an informational meeting under this section is

sent to the owner of the land where the project is located if the applicant is not

the owner; the municipality in which the project is located; the municipa and

regional planning commissions for any municipality in which the project is

located; if the project site islocated on a boundary, any Vermont municipality

adjacent to that boundary and the municipal and regional planning

commissions for that municipality; and each adjoining property owner.

(B) The notice to adjoining property owners informs them of how

they can continue to receive notices and information concerning the project as

it isreviewed by the Secretary.

(C) The applicant furnishes by affidavit to the Secretary the names of

those furnished notice and certifies compliance with the notice requirements of

this subsection.
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(D) The applicant and the Secretary or designee shall attend the

meseting. The applicant shall respond to questions from other attendees.

[deleted prior language that required Secretary to adopt rule for
administrative appeals|

(b) Additional notice.

(1) The Secretary may require, by rule or in an individual case,

measures in addition to those directed by this chapter using any method

reasonably calculated to give direct notice to persons potentialy affected by a

decision on the application.

(2) Inanindividua case, the Secretary may determine to apply the

procedures of section 7713 (Type 2) of this chapter to the issuance of a permit

otherwise subject to the procedures of section 7715 (Type 4) or section 7716

(Type 5) of this chapter.

§7704. ADMINISTRATIVE RECORD

(2) The Secretary shall create an administrative record for each application

for apermit and shall make the administrative record available to the public.

(b) The Secretary shall base adraft or final decision on each application for

apermit on the administrative record.

() With respect to permits issued under the Clean Air Act and Clean Water

Act, the Secretary shall comply with any reguirements under those acts

concerning the maintenance and availability of the administrative record.

VT LEG#313599 v.5



10

11

12

13

14

15

16

17

18

19

20

(S.123 —draft 3.1) Page 8 of 59
2/17/2016 - ADA - 05:44 PM

Subchapter 2. Standard Procedures

§7711. PERMIT PROCEDURES; STANDARD PROVISIONS

(a) Notice through the environmental notice bulletin. When this chapter

requires notice through the environmental notice bulletin:

(1) The bulletin shall generate and send an e-mail to notify:

(A) each person requiring notice under section 7712 of this chapter;

(B) the applicant:

(C) each person on an interested persons list;

(D) each municipality in which the activity to be permitted is |ocated,

except for notice of adraft or final general permit; and

(E) each other person to whom this chapter directs that a particular

notice be provided through the bulletin.

(2) At aminimum, each notice generated by the bulletin shall contain:

(A) the name and contact information for the person at the Agency

processing the permit;

(B) the name and address of the permit applicant, if applicable;

(C) the name and address of the facility or activity to be permitted,

if applicable;

(D) abrief description of the activity for which the permit would

be issued:

VT LEG#313599 v.5
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(E) thelength of the period for submitting written comments and the

process for submitting those comments, if applicable, and notice of the

requirement to submit comments during that period in order to seek

administrative appeal under this chapter:

(F) the process for requesting a public meeting, if applicable;

(G) when a public meeting has been scheduled, the time, date, and

location of the hearing and a brief description of the nature and purpose of

the hearing;

(H) when issued, the draft permit or notice of intent to deny a permit,

and the period and process for submitting written comments on that draft

permit or notice;

(1) when issued, the final decision issuing or denying a permit, and

the process for appealing the decision; and

(J) any other information that this chapter directs beincludedin a

particular notice to be generated by the bulletin.

(3) The environmental notice bulletin shall provide notice by mail as

required by 3 V.S.A. § 2826.

(b) Noticeto adjoining property owners. When this chapter reguires notice

of an application to adjoining property owners, the applicant shall provide

notice of the application by U.S. mail to all adjoining property owners, on a

form developed by the Secretary, at the time the application is submitted to the
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Secretary. The form shall state how the property owners can continue to

receive notices and information concerning the project asit is reviewed by the

Secretary. The applicant shall provide a signed certification to the Secretary

that all adjoining property owners have been notified of the application.

However, if the applicant has provided written notice to adjoining property

owners as part of the preapplication engagement process for complex projects

under rules adopted in accordance with subsection 7703(a) of thistitle, then

instead of the written notice required of the applicant by this subsection, the

Department shall provide notice of the application through the environmental

notice bulletin to those adjoining property owners who have requested notice.

(c) Comment period length. When this chapter requires the Secretary to

provide a public comment period, the length of the period shall be at least

30 days, unless this chapter applies a different period for submitting comments

on the particular type of permit.

(d) Period to request a public meeting. When this chapter allows a person

to request a public meeting on adraft decision, the person shall submit the

request within 14 days of the date on which notice of the draft decision is

posted to the environmental notice bulletin, unless this chapter specifies a

different period for requesting a hearing on the particular type of permit.

(e) Public meseting; notice; additional comment period. When the Secretary

holds a public meeting under this chapter:

VT LEG#313599 v.5
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(1) The Secretary shall:

(A) provide at least 14 days' prior notice of the public meeting

through the environmental notice bulletin, unless this chapter specifies a

different notice period for a public meeting on the particular type of permit;

(B) includein the notice, in addition to the information required by

subsection (a) of this section, the date the Secretary gave notice of an

administrative compl ete application, if applicable; and

(C) hold the period for written comments open for at least five days

after the meeting.

(2) The applicant or applicant’s representative and the Secretary or

designee shall attend the meeting. The applicant shall cause to be present

those professionals retained in the preparation of the application. The applicant

and the Secretary each shall have a duty, at the public meeting, to answer

questions to the best of his or her ability.

(f) Draft decisions. When this chapter requires the Secretary to post a draft

decision or draft general permit to the environmental notice bulletin, the

Secretary shall post to the bulletin the draft decision or draft general permit and

al documents on which the Secretary relied in issuing the draft.

(a) Response to comments. When this chapter requires the Secretary to

provide a response to comments, the Secretary shall provide aresponse to each

comment received during the comment period and the basis for the response.
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The Secretary also shall specify each provision of the draft decision that has

been changed in the final decision and the reasons for each change. The

Secretary shall post the response to comments to the environmental notice

bulletin and send it to all commenters.

(h) Final decisions; content; notice.

(1) The Secretary’sfinal decision on an application for a permit or on

the issuance of a general permit shall include a concise statement of the facts

and analysis supporting the decision that is sufficient to apprise the reader of

the decision’ sfactual and legal basis. The final decision aso shall provide

notice that it may be appealed and state the period for filing an appea and how

and whereto file an appeal.

(2) When this chapter reguires that the Secretary to post afinal decision

to the environmental notice bulletin, the Secretary also shall send a copy of the

final decision to all commenters.

8§ 7712. TYPE 1 PROCEDURES

(a) Purpose; scope.

(1) The purpose of this section is to establish the public notice and

comment requirements that the Department must follow when adopting general

permits and considering applications for individua permits under the Clean

Air Act and Clean Water Act.
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(2) This section governs each application for a permit to be issued by the

Secretary pursuant to the requirements of the Clean Air Act and Clean Water

Act and to each general permit to be issued under one of those acts. However,

the subsection does not apply to a notice of intent under ageneral permit. The

procedures under this section shall be known as Type 1 Procedures.

(b) Notice of application.

(1) The applicant shall provide notice to adjoining property owners.

(2) Atleast 15 days prior to posting a draft decision, the Secretary shall

provide notice of an administratively complete application through the

environmental notice bulletin. The environmental notice bulletin shall send

notice of such an application to each person to whom notice is federally

required.

(3) This subsection (b) shall not apply to a general permit issued under

this section.

(c) Notice of draft decision or draft general permit. The Secretary shall

provide notice of adraft decision or draft general permit through the

environmental notice bulletin and shall post the draft decision or permit to the

bulletin. In addition to the requirements of section 7711 of this chapter:

(1) The Secretary shall post afact sheet to the bulletin.

(2) The environmental notice bulletin shall send notice of the draft to

each person to whom noticeis federally required.
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(3) The Secretary shall provide newspaper notice of the draft decision as

required by this subdivision (3).

(A) If the draft decision pertains to an application for an individua

permit, the Secretary shall provide noticein adaily or weekly newspaper in the

area of the proposed project if the project is classified as major pursuant to the

Clean Water Act or chapter 47 of thistitle or if required by federal statute or

regulation.

(B) If the draft decision is adraft general permit, the Secretary shall

provide notice in daily or weekly newspapers in each region of the State to

which the draft general permit will apply.

(C) In addition to the requirements of this chapter and 3 V.SA.

§ 2826, the notice from the environmental notice bulletin and the newspaper

notice shall include al information required pursuant to applicable federal

statute and regul ation.

(d) Comment period. The Secretary shall provide a public comment

period.

(e) Public meeting. On or before the end of the comment period, any

person may request a public meeting on the draft decision or draft general

permit issued under this section. The Secretary shall hold a public meeting at

his or her discretion or whenever any person files awritten request for a

meseting. The Secretary shall provide at least 30 days’' notice of the public
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meeting through the environmental notice bulletin. If the notice of the public

meseting is not issued at the same time as the draft decision or draft general

permit, the Secretary also shall provide notice of the public mesting in the

same manner as required for the draft decision or permit under subdivision (c)

of this section.

(f) Notice of final decision or final general permit. The Secretary shall

provide notice of the final decision or final general permit through the

environmental notice bulletin and shall post the final decision or permit to the

bulletin. When the Secretary issues the final decision or final general permit,

the Secretary shall provide a response to comments.

(0) Compliance with Clean Air and Water Acts. With respect to aissuance

of apermit under the Clean Air Act or Clean Water Act, if arequirement under

those acts directs the Secretary to provide the public with greater notice,

opportunity to participate, or access to information than the corresponding

requirement of this chapter, the Secretary shall comply with the federal

requirement.

§7713. TYPE 2 PROCEDURES

(a) Purpose; scope.

(1) The purpose of this section is to establish the public notice and

comment requirements that the Department must follow when considering

applications for individual permits, except for individua permits specifically
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listed in other sections of this subchapter, and when considering other permits

listed in this section.

(2) The procedures under this section shall be known as Type 2

Procedures. This section governs an application for each of the following:

(A) anindividua permit issued pursuant to the Secretary’ s authority

under thistitle and 29 V.S.A. chapter 11, except for permits governed by

sections 7712 and 7714—7716 of this chapter;

(B) awetland determination under section 914 of thistitle;

(C) apublic water system source permit under section 1675 of

thistitle;

(D) aprovisiona certification issued under section 6605d of this

title; and

(E) acorrective action plan under section 6648 of thistitle.

(b) Notice of application.

(1) The applicant shall provide notice of the application to adjoining

property owners. In addition, for public water system source protection areas,

the applicant shall provide notice to all property owners located in:

(A) zones 1 and 2 of the source protection areafor apublic

community water system source; and

(B) the source protection areafor a public nontransient

noncommunity water system source.
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(2) The Secretary shall provide notice of an administratively complete

application through the environmental notice bulletin.

(c) Notice of draft decision; comment period. The Secretary shall provide

notice of adraft decision through the environmental notice bulletin and shall

post the draft decision to the bulletin. The Secretary shall provide apublic

comment period.

(d) Public meeting. Any person may request a public meeting on adraft

decision issued under this section or the Secretary may hold a meeting at his or

her discretion.

(e) Notice of final decision. The Secretary shall provide notice of the final

decision through the environmental notice bulletin and shall post the fina

decision to the bulletin. When the Secretary issues the final decision, the

Secretary shall provide a response to comments.

8§ 7714. TYPE 3 PROCEDURES

(a) Purpose; scope.

(1) The purpose of this section is to establish the public notice and

comment requirements that the Department must follow when adopting general

permits, except for general permits governed by section 7712 of this chapter,

and when considering other permits listed in this section.

(2) The procedures under this section shall be known as Type 3

Procedures. This section governs each of the following:
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(A) Each general permit issued pursuant to the Secretary’ s authority

under this title other than a general permit subject to section 7712 of this

chapter. However, this section does not apply to a notice of intent under a

general permit.

(B) Issuance of adam safety order under chapter 43 of thistitle,

except for an unsafe dam order under section 1095 of thistitle.

(C) An application or request for approval of:

(i) anindividua shoreland permit under chapter 49A of thistitle;

(i) an aquatic nuisance control permit under chapter 50 of

thistitle;

(iii) achangein treatment for a public water supply under chapter

56 of thistitle;

(iv) acollection plan for mercury-containing lamps under section

7156 of thistitle;

(v) anindividua plan for the collection and recycling of electronic

waste under section 7554 of thistitle; and

(vi) aprimary battery stewardship plan under section 7586 of

thistitle.

(b) Notice of application. The Secretary shall provide notice of an

administratively complete application through the environmental notice

bulletin.
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(c) Notice of draft decision; comment period. The Secretary shall provide

notice of the draft decision through the environmental notice bulletin and shall

post the draft decision to the bulletin. The Secretary shall provide apublic

comment period.

(d) Public meeting. Any person may request a public meeting on adraft

decision issued under this section or the Secretary may hold a meeting at his or

her discretion.

(e) Notice of final decision. The Secretary shall provide notice of the final

decision through the environmental notice bulletin and shall post the fina

decision to the bulletin. The Secretary shall provide aresponse to comments.

8§ 7715. TYPE 4 PROCEDURES

(a) Purpose; scope.

(1) The purpose of this section is to establish the public notice and

comment requirements that the Department must follow when considering

applications for notice of intent under a general permit and other permits listed

in this section.

(2) The procedures under this section shall be known as Type 4

Procedures. This section applies to each of the following:

(A) anotice of intent under a general permit issued pursuant to the

Secretary’ s authority under thistitle; and

(B) an application for each of following permits:
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(i) construction or operation of an air contaminant source less than

10 tons per year under chapter 23 of thistitle;

(ii) construction or expansion of a public water supply under

chapter 56 of thistitle, except that a change in treatment for a public water

supply shall proceed in accordance with section 7714 of this chapter;

(iii) acategory 1 underground storage tank under chapter 59 of

thistitle;

(iv) acategorical solid waste certification under chapter 159 of
thistitle; and

(v) amedium scale composting certification under chapter 159 of
thistitle.

(b) Notice of application. The Secretary shall provide notice of an

administratively complete application through the environmental notice

bulletin.

() Notice of draft decision; comment period. The Secretary shall provide

notice of the draft decision through the environmental notice bulletin and shall

post the draft decision to the bulletin. The Secretary shall provide apublic

comment period of at least 10 days on the draft decision.

(d) Notice of fina decision. The Secretary shall provide notice of the final

decision through the environmental notice bulletin and shall post the decision

to the bulletin. The Secretary shall provide aresponse to comments.
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§7716. TYPE 5 PROCEDURES

(a) Purpose; scope.

(1) The purpose of this section is to establish the public notice and

comment requirements that the Department must follow when issuing

emergency permits and other permits listed in this section.

(2) The procedures under this section shall be known as Type 5

Procedures. This section shall govern each of the following:

(A) issuance of temporary emergency permits under section 912 of

thistitle;

(B) applications for public water system operational permits under

chapter 56 of thistitle;

(C) issuance of authorizations, under a stream alteration generd

permit issued under chapter 41 of thistitle, for reporting without an

application, for an emergency, and for activities to prevent risksto life or of

severe damage to improved property posed by the next annual flood:;

(D) issuance of emergency permits issued under section 1268 of

thistitle;

(E) issuance of emergency sludge and septage disposal approvals

under section 6605 of thistitle: and

(F) shoreland registrations authorized under chapter 49A of thistitle.
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(b) Notice of fina decision. The Secretary shall provide notice of the final

decision through the environmental notice bulletin and shall post the decision

to the bulletin.

§7717. AMENDMENTS; RENEWALS

() A major amendment shall be subject to the same procedures applicable

to the original permit decision under this chapter.

(b) A minor amendment shall be subject to the Type 4 Procedures, except

that the Secretary need not provide notice of the administratively complete

application.

(c) An administrative amendment shall not be subject to the procedural

requirements of this chapter.

(d) A person may renew a permit under the same procedures applicable to

the original permit decision under this chapter.

(e) With respect to amending a permit issued under the Clean Air Act or

Clean Water Act, if areguirement under those acts directs the Secretary to

provide the public with greater notice, opportunity to participate, or access to

information than the corresponding requirement of this chapter, the Secretary

shall comply with the federal reguirement.

§7718. EXEMPTIONS

This subchapter shall not govern an application or petition for:

(1) an unsafe dam order under section 1095 of thistitle;
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(2) apotable water supply and wastewater permit under section 1973(j)

of thistitle;

(3) ahazardous waste facility certification under section 6606 of this

title; and

(4) acertificate of need under section 6606a of thistitle.

[deleted previously proposed subchapter 3, on administrative appeals|
Sec. 2. RULES; EFFECT ON PROCEDURAL REQUIREMENTS

Sec. 1 of this act shall take precedence over any incons stent reguirements

for notice and processing of applications contained in rules adopted by the

Department of Environmental Conservation other than rules pertaining to

applications that are exempt under Sec. 1, 10 V.S.A. 8 7718. On or before

July 1, 2019, the Secretary of Natural Resources shall commence and complete

amendments to conform these rules to Sec. 1.

* * * Environmental Notice Bulletin * * *
Sec. 3. 3V.S.A. §2826 is amended to read:
§2826. ENVIRONMENTAL NOTICE BULLETIN; PERMIT HANDBOOK
(@) The Secretary shall establish proceduresfor-thepublication-of an
environmental notice bulletin, in order to provide for the timely public
notification of permit applications, notices, comment periods, hearings, and

permitting decisions. Fhe-Secretary-shall-begin-publication-of- the-bulletinby
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buHetin-shall-contain-the fellewingthfermation: The bulletin shall consist of a

website and an e-mail notification system. The Secretary shall ensure that the

website for the bulletin is readily accessible from the Agency’ s main web page.

the Department-of- Envirenmental-Conservation; When 10 V.S.A. chapter 170

requires the posting of information to the bulletin, the Secretary shall post the

information to the bulletin’ s website.

any—for-those-apphications which-were-noticed: When 10 V.S.A. chapter 170

requires notice to persons through the environmental notice bulletin, the

bulletin shall generate an e-mail notification to those persons containing the

information required by that chapter.

apphicationsthat-were noticed; The Secretary shall provide members of the

public the ability to register, through the bulletin, for alist of interested persons

to recelve e-mail notification of permit activity based on permit type,

municipality, proximity to a specified address, or a combination of these

characteristics.

individual does not have an e-mail address, the individual may request to

receive notifications through U.S. mail. On receipt of such arequest, the
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Secretary shall mail to the individual the same information that the individual

would have otherwise received through an e-mail generated by the bulletin.

(b) ByJanuary-1,-1995-the The Secretary shall publish a permit handbook

which lists al of the permits required for the programs administered by the
Department of Environmental Conservation. The handbook shall include
examples of activities that require certain permits, an explanation in lay terms
of each of the permitting programs involved, and the names, addresses, and
telephone numbers of the person or persons to contact for further information
for each of the permitting programs. The Secretary shall update the handbook
shall-be-updated; periodically.

Sec. 4. REPORT; RULEMAKING; BULLETIN; REVISION

(a) On or before September 15, 2016, the Secretary shal commence all

rulemaking required by Sec. 1 of this act.

(b) On or before February 15, 2017, the Secretary shall report in writing to

the House and Senate Committees on Natural Resources and Energy and the

House Committee on Fish, Wildlife and Water Resources on the Secretary’ s

progress in adopting the rules required by Sec. 1 of this act and revising and
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reestablishing the environmental notice bulletin in accordance with Secs. 1 and

3 of this act.

(c) Onor beforeJuly 1, 2017, the Secretary shall revise and reestablish the

environmental notice bulletin to conform to the requirements of Secs. 1 and 3

of this act.
* * * OntheRecord Appeals from Agency of Natural Resources to the
Environmental Division * * *
[deleted prior changes to several sections of the Environmental Division
appeals chapter related to appeals from the hearing officer under the
previously proposed administrative appeal process)
Sec. 5. 10 V.S.A. 8§ 8504 is amended to read:
§8504. APPEALS TO THE ENVIRONMENTAL DIVISION
[deleted prior change to subsection (a) to reflect appeals from hearing officer

and repeal of Public Service Board avenue of appeal

* * %

(d) Requirement that-aggrieved-Act-250-parties to participate before the
District Commission or hearingofficer the Secretary.

(1) Ne An aggrieved person may shall not appeal an act or decision that
was made by a District Commission unless the person was granted party status
by the District Commission pursuant to subdivision 6085(c)(1)(E) of thistitle,

participated in the proceedings before the District Commission, and retained
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party status at the end of the District Commission proceedings. In addition, the
person may only appeal those issues under the criteriawith respect to which
the person was granted party status.

(2) Anagarieved person shall not appeal an act or decision that-was

made by-ahearingofficer of the Secretary unless the person participated

betorethat-officer submitted a comment to the Secretary during the

comment period, if onewas provided. In addition, the person may only

appea those on issues raised by that personbeforetheofficer the person’s

comment to the Secretary.

(3) Notwithstanding subdivision subdivisions (d)(1) and (2) of this
section, an aggrieved person may appea an act or decision of the District

Commission or a-hearingofficer the Secretary if the Environmental judge

determines that:
(A) there was aprocedural defect which prevented the person from

obtaining party status, submitting a comment during the comment period, or

otherwise participating in the proceeding;

(B) the decision being appealed isthe grant or denial of party
status; or

(C) some other condition exists which would result in manifest

injusticeif the person’sright to appea was disallowed.

* * %
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[deleted proposed change to subsection (g) address on the record appeal s
(h) De novo hearing.

(1) The Environmental Division, applying the substantive standards that
were applicable before the tribunal appealed from, shall hold a de novo hearing
on those issues which have been appealed, except in the case of:

H(A) adecision being appealed on the record pursuant to 24 V.S.A.
chapter 117,

2(B) adecision of the Commissioner of Forests, Parks and
Recreation under section 2625 of thistitle being appealed on the record, in
which case the court shall affirm the decision, unlessit finds that the
Commissioner did not have reasonabl e grounds on which to base the decision.

(2) In an appeal from an act or decision of the Secretary, the

appedlant shall have the burden of persuasion.

[Note: removed all formerly proposed language from subsection (h)

that would make appeals from DEC permits on the record]
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* * * Conforming Amendments * * *
Sec. 7. 10 V.S.A. § 556 is amended to read:
§556. PERMITS FOR THE CONSTRUCTION OR MODIFICATION OF

AIR CONTAMINANT SOURCES

* * %

(b) The secretary Secretary may require an applicant to submit any

additional information whieh that the seeretary Secretary considers necessary

to make the compl eteness determination required in subsection (@) of this

section and shall not grant a permit until the information is furnished and
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filed under this section, the Secretary shall proceed in accordance with chapter

170 of thistitle.

Sec. 8. 10 V.S.A. 8 556ais amended to read:

§ 556a. OPERATING PERMITS
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filed under this section, the Secretary shall proceed in accordance with

chapter 170 of thistitle.

(e) A person may renew apermit issued under this section may-berenewed

upon application to the secretary Secretary for afixed period of time, not to

exceed five years.
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2 The seeretary Secretary shall not issue a permit renewal unlessthe
applicant first demonstrates that the emissions from the subject source meet all
applicable emission control requirements or are subject to, and in compliance
with, an appropriate schedule of compliance.

* * %

(hY) The seeretary-rmay-tssde Secretary may adopt, as arule under

3 V.S.A. chapter 25, a general operating permits permit covering numerous

similar sources. A-genera
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Sec. 9. 10V.SA. § 754 is amended to read:
§ 754. FLOOD HAZARD AREA RULES; USES EXEMPT FROM
MUNICIPAL REGULATION
(b) Required rulemaking content. The rules shall:

(1) set forth the requirements necessary to ensure uses exempt from
municipal regulation are regulated by the State in order to comply with the
regulatory obligations set forth under the National Flood Insurance Program.

(2) be designed to ensure that the State and municipalities meet

community eligibility requirements for the National Flood Insurance Program.
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(f) Permit requirement. Begining-Mareh-1,-2015,6-person A person
shall not commence or conduct a use exempt from municipal regulationin a
flood hazard area or river corridor in amunicipality that has adopted a flood
hazard area bylaw or ordinance under 24 VV.S.A. chapter 117 or commence
construction of a State-owned and -operated institution or facility located
within aflood hazard area or river corridor, without a permit issued under the
rules required under subsection (@) of this section by the Secretary or by a State
agency delegated permitting authority under subsection (g) of this section.

When an application is filed under this section, the Secretary or delegated State

agency shall proceed in accordance with chapter 170 of thistitle.

* * %

Sec. 10. 10V.SA. 8 914 isamended to read:

§914. WETLANDS DETERMINATIONS
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propesed-determination. The provisions of chapter 170 of thistitle shall apply

to issuance of determinations under this section.

Sec. 11. 10V.S.A. § 1022 is amended to read:

§1022. APPLICATION FOR ALTERATION

A person proposing to change, ater, or modify the course, current, or cross
section of awatercourse shall apply in writing to the seeretary Secretary for a
permit to do so. The application shall describe the location and purpose of the

proposed change and shall be accompanied by the maps and plans and other
information the seeretary Secretary shall direct. A-cenformed-copy-shal-be
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forthwith-post-the-copy-in-thetown-office: When an application isfiled under

this section, the Secretary shall proceed in accordance with chapter 170 of this

title and the requirements of this subchapter.

Sec. 12. 10V.S.A. 81023 isamended to read:
§1023. INVESTIGATION, PERMIT

* k% %

(b) The reasons for the action taken under this section shall be set forth in

writing to the applicant. Netice-ef-the-action-of the-Secretary-shal-also-be-sent

Sec. 13. 10 V.S.A. § 1083 is amended to read:
§81083. APPLICATION
(@) Any person who proposes to undertake an action subject to regulation

pursuant to section 1082 of thistitle shall apply in writing to the state State

agency having jurisdiction;-and-shal-give-netice thereof-to-the-governing-body

to-belocated. The application shall set forth:
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Sec. 14. 10 V.S.A. § 1085 is amended to read:
§1085. NOTICE OF APPLICATION
Upon receipt of the application required by section 1082 of thistitle, the

state State agency having jurisdiction shall give notice to the |legislative body

of each municipality in which the dam is allocated and to all persons

interested.

betoerethe meeting: The Department shall proceed in accordance with chapter

170 of thistitle.

(2) For any project subject to itsjurisdiction under this chapter, the
public service board shall hold a hearing on the application. The purpose of
the hearing shall be to determine whether the project serves the public good as
defined in section 1086 of this title and provides adequately for the public

safety. The hearing shall be held in amunicipality in the vicinity of the
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proposed project and may be consolidated with other hearings, including
hearings under 30 V.S.A. § 248 concerning the same project. Notice shall be
given at least 10 days before the hearing to interested persons by posting in the
municipal offices of the townsin which the project will be completed and by
publishing in aloca newspaper.
Sec. 15. 10 V.SA. § 1100 is amended to read
§1100. FEDERAL COOPERATION

(4) Where cultivated agricultural lands in excess of one hundred acres
areto be taken for the purposes of a flood control project, or the recreationa
development of the state State or the economy of the river basin involved may

be affected thereby, the

ghving-hetice to-interested parties-astt-directs Department shall provide notice,

an opportunity to submit comments, and an opportunity to request a public

meeting in accordance with section 7713 (Type 2 Procedures) of thistitle.

Upen-hearing;-the department The Department shall determine the effect the

flood control project will have upon agricultural land uses or recreational

valuesin this state State, or upon the economy of the river basin involved, and

report its findings and recommendations to the proper federal agency or
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authority having the flood control project in charge for its consideration and

recognition. The Department shall post its findings and recommendations as a

final decision in accordance with chapter 170 of thistitle.

Sec. 16. 10 V.S.A. § 1252 is amended to read:
§1252. CLASSIFICATION OF WATERS; MIXING ZONES
(d) Prior totheinitia authorization of a new waste management zone,
except those created pursuant to subsection (b) of this section, or prior to the
expansion of the size of an existing zone created under this section, in order to
accommodate an increased discharge, the Secretary shall:
(1) Prepare adraft permit which includes a description of the proposed

waste management zone prior-to-pubhishing the-neticeregquired-by-sdbdivision
{2)-ef-thissdbsection and proceed in accordance with subsections 7713(c), (d),

and (e) of thistitle.
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£5) Give due consideration to the cumulative impact of overlapping

waste management zones.

6)(3) Determine that the creation or expansion of such awaste
management zone isin the public interest after giving due consideration to the
factors specified in subdivisions 1253(e)(1) through (10) of thistitle.

H(4) Determine that the creation or expansion of such a zone will not:

*x
{8)}(5) Provide awritten explanation with respect to subdivisions {5)(2)

through {A(4) of this subsection.

Sec17. 10V.S.A. 8 1263 isamended to read:

§ 1263. DISCHARGE PERMITS
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felowingreceipt-of the-apphieation: When an application isfiled under this

section, the Secretary shall proceed in accordance with chapter 170 of thistitle.

The secretary Secretary may require any applicant to submit any additional
informationwhieh that the secretary Secretary considers necessary and may
refuse to grant a permit, or permission to discharge under the terms of a

genera permit, until the information is furnished and evaluated.
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Sec. 18. 10 V.S.A. 81265 isamended to read:

§1265. TEMPORARY POLLUTION PERMITS

apphication-beforeruling-on-the-apphication. When an application isfiled

under this section, the Secretary shall proceed in accordance with chapter 170

of thistitle. The Secretary may require the applicant to submit any additional

information which-he-er-she that the Secretary considers necessary, and may

refuse to grant a permit until the information is furnished and evaluated.
Sec. 19. 10 V.SA. §1268 is amended to read:
§1268. EMERGENCY PERMITS

When a discharge permit holder finds that pollution abatement facilities
require repairs, replacement or other corrective action in order for them to
continue to meet standards specified in the permit, he-ershe the holder may
apply in the manner specified by the seeretary Secretary for an emergency

pollution permit for aterm sufficient to effect repairs, replacements or other
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poeHutionpermit: The Secretary shall proceed in accordance with chapter 170

of thistitle. No emergency pollution permit shall be issued unless the
applicant certifies and the seeretary Secretary finds that:
Sec. 20. 10 V.S.A. § 1418 is amended to read:

§ 1418. GROUNDWATER WITHDRAWAL PERMIT
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Page 45 of 59

an application is filed under this section, the Secretary shall proceed in

accordance with chapter 170 of thistitle.

Sec. 21. 10V.S.A. 81443 isamended to read:

*

*

*

§ 1443. INDIVIDUAL PERMIT REQUIREMENTS FOR IMPERVIOUS

SURFACE OR CLEARED AREA IN A PROTECTED

SHORELAND AREA

(c) Permit process.

*
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the-appheation. When an application isfiled under this section, the Secretary

shall proceed in accordance with chapter 170 of thistitle.

* * %

Sec. 22. 10 V.S.A. 8 1455 isamended to read:

§ 1455. AQUATIC NUISANCE CONTROL PERMIT

potice-and-commentfor-each-class: When an application is filed under this

section, the Secretary shall proceed in accordance with chapter 170 of thistitle.
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Sec. 23. 10V.S.A. 8 1456 is amended to read:

§ 1456. AQUATIC SPECIES RAPID RESPONSE GENERAL PERMITS

therequest-for-adtherization. When an application isfiled under this section,

the Secretary shall proceed in accordance with chapter 170 of thistitle.

* % %

Sec. 24. 10V.S.A. 8 1675 is amended to read:
§1675. PERMITS; CONDITIONS; DURATION; SUSPENSION OF

REVOCATION

(c) Netice-and-hearing: Permit process; additional information.
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oenthe-apphication: When an application is filed under this section, the

Secretary shall proceed in accordance with chapter 170 of thistitle. The

Secretary may require the applicant to submit additional information which
that the Secretary considers necessary in order to support the findings required
in subsection (b) of this section, and may refuse to grant a permit until the
information is furnished and evaluated. The Secretary may also consult with
the Commissioner of Health, as necessary, in making decisions regarding
health issues raised by the application. The Commissioner’ s responsg, if any,

shall be part of the public record for the application.
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Sec. 25. 10V.S.A. 81679 isamended to read:

§1679. PUBLIC WATER SOURCE PROTECTION AREAS

Page 49 of 59
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shall-satishy-the provisions-of-thissubsection: When the Secretary proposes to

designate a public water source protection area under the rules adopted

pursuant to subsection (a) of this section, the Secretary shall proceed in

accordance with chapter 170 of thistitle.

* * %

Sec. 26. 10 V.S.A. 8 6605 is amended to read:

§6605. SOLID WASTE MANAGEMENT FACILITY CERTIFICATION

the facHity-tslocated-hasbeennetified: When an application for a certification

isfiled under this section, the Secretary shall proceed in accordance with

chapter 170 of thistitle.

(9)(1) Notwithstanding any ether contrary provision of this section, the

Secretary may authorize the land disposal or management of sludge or septage
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by an applicant at any certified site or facility with available capacity, provided

the Secretary finds:

poticeof that-action- |ssuance of an approval under this subsection shall

comply with section 7716 of thistitle.

* k% %

Sec. 27. 10V.S.A. 8 6605c is amended to read:

§6605c. SOLID WASTE CATEGORICAL CERTIFICATIONS

application for a certification is filed under this section, the Secretary shall

proceed in accordance with chapter 170 of thistitle.

* * %
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Sec. 28. 10 V.S.A. § 6605d is amended to read:

§ 6605d. PROVISIONAL CERTIFICATION
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application for a provisiona certification is filed under this section, the

Secretary shall proceed in accordance with chapter 170 of thistitle.

(h) If the Secretary finds that emergency action is required for the disposal
of solid waste in Vermont facilities, the Secretary may issue an emergency

provisional certification. Netice Notwithstanding any contrary requirement of

chapter 170 of thistitle, notice of a proposed emergency provisional

certification shall be published at |east seven calendar days prior to the meeting
and the public comment period shall end no sooner than three calendar days
after the meeting. An emergency provisional certification granted in
accordance with this subsection shall be issued no more than once and shall
terminate 60 days after issuance, unless the Secretary reissues the certification
under this section as a provisional certification. Except as otherwise required
by this subsection, an emergency provisiona certification shall be subject to

requirements that apply to provisional certification.

* * %
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pending: [Repealed.]
Sec. 29. 10 V.S.A. 86648 is amended to read:

§6648. CORRECTIVE ACTION PLAN
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approving a corrective action plan under this subchapter, the Secretary shall

proceed in accordance with chapter 170 of thistitle.

* * %

Sec. 30. 10 V.S.A. 8 7156 is amended to read:

§7156. AGENCY RESPONSIBILITIES

municipalitiesand-solid-waste distriets: Procedure.  Before approving a

collection plan under this chapter, the Secretary shall proceed in accordance

with chapter 170 of thistitle.
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Sec. 31. 10V.S.A. 8 7554 isamended to read:

§ 7554. MANUFACTURER OPT-OUT INDIVIDUAL PLAN

* k% %

(d) Public review and-consditation. Prier-to-approval-of-aplan-underthis

public-review-and-comment for-at-teast 30-days: Before approving an

individual plan under this section, the Secretary shall proceed in accordance

with chapter 170 of thistitle.

Sec. 32. 10 V.S.A. § 7586 is amended to read:
8§ 7586. AGENCY RESPONSIBILITIES; APPROVAL OF PLANS
(&) Approva of plan. Within 90 days after receipt of a proposed primary

battery stewardship plan, not including the time required for public comment

under subsection{e)-of-thissection chapter 170 of thistitle, the Secretary shall

determine whether the plan complies with the requirements of section 7584 of
thistitle. If the Secretary determines that a plan complies with the
reguirements of section 7584 of thistitle, the Secretary shall notify the
applicant of the plan approval in writing. If the Secretary rejects a primary
battery stewardship plan, the Secretary shall notify the applicant in writing of
the reasons for regjecting the plan. An applicant whose plan is rejected by the

Secretary shall submit arevised plan to the Secretary within 45 days of
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receiving notice of rgjection. A primary battery stewardship plan that is not
approved or rejected by the Secretary within 90 days, not including the time

required for public comment under subsection-{€)-ef-this-section chapter 170 of

thistitle, of submission by a producer shall be deemed approved.

* * %

(c) Public nretice review. Fhe-Secretary-shalpest-al-propesed-primary

When the Secretary receives a request to approve or amend a primary battery

stewardship plan under this subchapter, the Secretary shall proceed in

accordance with chapter 170 of thistitle.

Sec. 33. 29 V.S.A. 8405 isamended to read:

§405. INVESTIGATION AND DETERMINATION OF PUBLIC GOOD
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department-considers-appropriate: When an application isfiled under this

chapter, the Department shall proceed in accordance with 10 V.S.A.

chapter 170.

of-the-public-good-set-forth-Hr-subsection{b)-of thissection: The action of
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approving or denying an application shall not be effective until 10 days after
the department s Department’ s notice of action.

* * * Effective Dates* * *
Sec. 34. EFFECTIVE DATES

This act shall take effect on January 1, 2018, except that:

(1) Sec. 4 (bulletin; revision) and this section shall take effect on

passage and Secs. 1 (standard procedures) and 3 (environmental notice

bulletin) shall apply to the implementation of Sec. 4.

(2) On passage, the Secretary shall have authority to adopt rulesin

accordance with Sec. 1 of this act.

(Committee vote: )

Senator

FOR THE COMMITTEE
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